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A major frustration in Maryland medical 
malpractice cases has been the ease with 
which plaintiffs have been able to admit 

questionable expert opin-
ions, especially on the issue 
of causation. We have had 
recent success in challeng-
ing plaintiffs in this regard. 
This article is a brief syn-
opsis of the applicable law 
in Maryland on the issue of 
the admissibility of expert 
testimony and, as impor-
tantly, the process by which 
it can be challenged.

I. The Law
Expert testimony is admis-
sible in Maryland only if: (1) 
the witness is qualified as an 
expert by knowledge, skill, 
experience, training or education; (2) the expert 
testimony is appropriate on the particular subject; 
and (3) there is a sufficient factual basis to support 
the expert testimony. Md. Rule 5-7021; Wood v. 
Toyota Motor Corp., 134 Md. App. 512, 519 (2000). 
“Furthermore, the testimony must also reflect the 
use of reliable principles and methodology in sup-
port of the expert’s conclusions.” Giant Food, Inc. v. 
Booker, 152 Md. App. 166, 183 (2003) (citing Wood, 
134 Md. App. at 523). “[W]hile Rule 5-702 does 
not specifically state that the expert testimony must 

be the product of reliable principles and methods 
(i.e., phraseology taken from Fed.R.Evid. 702), 
Maryland case law interpreting Rule 5-702 requires 

such a foundation.” Id.
While Maryland has not 

formally adopted the federal 
Daubert analysis, Maryland 
appellate courts appear to 
be moving in the direction 
of applying what might be 
called a “Frye-plus” test. In 
other words, Maryland will 
require a sufficient basis, 
a reasonable methodology 
and a conclusion that logi-
cally flows from the basis 
and methodology (the 
Daubert test) but will also 
continue to require that the 
methodology and conclu-
sion be generally accepted 
before being admissible (an 
element lacking in Daubert 

but present in Frye)2. 
The decision as to the admissibility of an 

expert’s opinion is firmly within the discretion-
ary purview of the trial court. “‘It is within the 
sound discretion of the trial judge to determine 
the admissibility of expert testimony’ and that ‘the 
trial court’s action in the area of admission of expert 
testimony seldom provides a basis for reversal.’” 
Buxton v. Buxton, 363 Md. 634, 651 (2001) (citing 
In re Adoption/Guardianship, No. CCJI4746, 360 
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Challenging Plaintiff’s Causation Theory

By John T. Sly and april hiTzelBerger 

1
Rule 5-702 provides: 

  Expert testimony may be admitted, in the form of an opinion or otherwise, if the court determines that the testimony will assist the trier of fact to 
understand the evidence or to determine a fact in issue. In making that determination, the court shall determine (1) whether the witness is qualified 
as an expert by knowledge, skill, experience, training, or education, (2) the appropriateness of the expert testimony on the particular subject, and (3) 
whether a sufficient factual basis exists to support the expert testimony.

MD. R. Civ. Pro. § 5-702 (2007).
2 
The appropriate analysis in Maryland is evaluation of the putative expert’s opinions pursuant to Frye v. United States, 293 F. 1013 (D.C. Cir. 
1923) and Reed v. State, 283 Md. 374 (1978) which require that the opinions be generally accepted in the particular scientific/medical community 
before they are admissible. 

Continued on page 2



Md. 634, 647 (2000)). “It is well settled that 
the trial judge — not the expert witness —
determines whether there exists an adequate 
factual basis for the opinion at issue.” Wood, 
134 Md. App. at 523.

II. Procedure 
In Clemens v. State, 392 Md. 339 (2006), the 
Court of Appeals said: “Judges have discre-
tion to defer a pre-trial ruling on a motion 
in limine and ordinarily do so where the 
issue can be better developed or achieve 
a better context based on what occurs at 
trial. Where evidence is subject to challenge 
under Frye-Reed, however, the issue should, 
whenever possible, be dealt with prior to 
trial. Id. at 349 n. 6 (emphasis added). 
Furthermore “[d]ealing with the issue pre-
trial also avoids delays and diversions at 
trial that may inconvenience both witnesses 
and the jury.” See Maryland Rule 5-104(c) 
(“Hearings on preliminary matters shall be  
conducted out of the hearing of the jury 
when required by rule or the interests of 
justice.”) Id. The Court explained that:

Maryland Rule 5-103(c) also provides 
support for our conclusion that Frye-
Reed examinations are better conducted 
in pre-trial hearings in its admonition 
that “[p]roceedings shall be conducted, 
to the extent practicable, so as to prevent 
inadmissible evidence from being sug-
gested to a jury by any means, such as 
making statements or offers of proof 
or asking questions within the hearing 
of the jury.” Conducting the hearing 
outside the presence of the jury would 
preclude its members from improperly 
considering evidence that is irrelevant 
to the task at hand and ensure that the 
verdict is derived from evidence properly 
before it. 

If the issue is to be dealt with at trial, 
it should be addressed, in its entirety, as 
a preliminary matter prior to admission 
of the challenged evidence, not, as here, 
by having the challenge made only to 
[the expert’s] status as an expert dur-
ing the State's case and then receiving 
most of the evidence bearing on whether 
the inferences sought to be drawn…are 
generally accepted in the relevant sci-
entific community during the defense 
case, after the challenged inferences have 
already been admitted. Id. 

Because of these considerations, the Clemens 

Court found that an evidentiary hearing 
should be held on any Frye-Reed challenge 
to an expert’s testimony, “[i]f a party raises 
a Frye-Reed objection, all evidence bearing 
on admissibility of the challenged evidence 
should be presented and considered before 
a ruling is made on the challenge.” Id. 
(emphasis in original).

The Court of Appeals recently reaf-
firmed and expounded upon its reasoning in 
Montgomery Mutual Ins. Co. v. Chesson, 399 
Md. 314 (2007). Additionally, the Chesson 
Court clearly stated that medical doctors are 
subject to the Frye-Reed analysis—a question 
previously left open by dicta in other cases.

In Chesson, the Court held that a pre-
trial hearing is required in a case pursuant to 
Frye-Reed “when it is unclear whether the 
scientific community accepts the validity of 
a novel scientific theory or methodology” 
in order to demonstrate its reliability. Id. at 
327. (emphasis added). In reaching its deci-
sion, the Court was particularly persuaded 
by the fact that appellee’s expert offered 
no journal articles from reliable sources 
or other publications to shed light on the 
acceptance of his views and admitted that 

no other practitioners in the field shared his 
opinions. Id. at 327, 332-33, n.7. Without 
sufficient evidence of reliability, the expert’s 
testimony must be excluded. Id. 

III. Booth v. University of 
Maryland Medical System 
(UMMS)
In Booth v. UMMS (Baltimore City Circuit 
Court Case No. 24-C-06-5867) Plaintiff’s 
anesthesia experts sought to link the attempt 
at regional anesthesia to profound neuropa-
thy in an extremity. On behalf of UMMS, 
we argued there was no basis for Plaintiff’s 
allegations and that her experts had failed 
to apply a reasonable methodology in devel-
oping their causation argument (analysis 
pursuant to Md. R. 5-702) and that their 
opinions were not supported by the medi-
cal literature (Frye-Reed). These issues were 
raised in multiple pretrial motions.

As a result of the pretrial motions chal-
lenging Plaintiff’s experts’ causation theories, 
and a formal request for a hearing on those 
motions, Plaintiff was forced to produce one  
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of her experts at a pretrial hearing. (Plaintiff 
declined to produce her second expert.) The 
pretrial hearing permitted extensive cross-
examination in support of the Frye-Reed/Md. 
R. 5-702 motion and other motions filed on 
behalf of UMMS. The judge had the benefit 
of hearing the expert’s testimony which lead, 
in part, to the court granting a related dis-
positive causation motion.

IV.Conclusion
The soft underbelly of most medical mal-
practice cases is causation. Plaintiff experts 
are adept at identifying alleged breaches in 
the standard of care and the alleged damages 
involved. What they often lack is a real sci-
entific basis for their causation opinion. This 
is where the challenge to their admissibility 
must be focused. These are a few of the steps 
that can be employed in seeking to preclude 
unreliable expert testimony:

a.  Question the expert closely at deposition 
with regard to supporting literature and 
follow-up with written discovery demands. 
A lack of literature supporting an opinion 
can be fatal in and of itself;

b.  Ensure your expert has literature and 
can articulate a cogent rationale for why 
plaintiff’s expert’s causation theory is 

unsupported, i.e., no scientific basis, no 
tests, and alternative causes;

c.  Do not accept plaintiff’s expert’s effort to 
glance by the causation question. Demand 
the facts (study results, etc.) and how they 
demonstrate how the breach proximately 
caused the injury;

d.  File a motion seeking a hearing with the 
judge assigned to the trial and support 
your motion enough to demonstrate its 
good-faith basis without providing all 
of your cross-examination material. This 
should be done at or around the disposi-
tive motion deadline or at the deadline for 
motions in limine at the latest;

e.  Be specific in requesting a hearing at 
which live witnesses will be called and 
contact the judge assigned to the motion 
to ensure it is understood that witnesses 
may testify;

f.  Be prepared for a live hearing. You must 
have witnesses and literature too.

John T. Sly, Esq. is a partner at Waranch & Brown, 
LLC and is a member of the Board of the Maryland 
Defense Counsel. 

April Hitzelberger, Esq. is an associate at Waranch 
& Brown, LLC
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Every time I get together with women 
lawyers, as I did this October at 
the DRI Women’s Networking 

Luncheon at our annual meeting, I am 
forced to acknowledge that our profession 
still is not doing very well in the reten-
tion and promotion of women to partner-
ship. The ABA’s Commission on Women 
in the Profession has identified methods for 
evaluating associates as one way to improve 
retention and promotion rates. The ABA 
publication, “Toward Effective Attorney 
Evaluations” (2d Edition 2008) encourages 
the creation of elaborate models for associ-
ate evaluation and detailed recordkeeping 
on the mechanics of “each skill and ability” 
needed for success in the practice of law.  
I agree that our evaluation methods are 
failing our lawyers, but come to a different 
conclusion. My solution is quite different. 
I would not put more emphasis on yearly 
evaluations. I would make them irrelevant 
by putting more emphasis on project by 
project guidance — micro-evaluations.

The ABA’s publication on evaluations 
does a superb job of stating the problem. 
First, the publication notes that 80% of 
new lawyers leave their firms within the 
first five years of practice. Id. at 13 The ABA 
publication goes on to note that the cost 
of replacing an associate ranges between 
$200,000 and $500,000. Id. You have to ask 
yourself why do we as lawyers, continue to 
do this? The only answer is “because we 
can,” or more appropriately, given today’s 
legal climate, “because we could.” 

The abundance of good work that could 
be billed out at high rates and a seemingly 
limitless pool of new talent coming out of 
law schools made this system workable for 
many years. Forty to fifty percent of new 
lawyers have been female for the better 
part of the last two decades. Despite hon-
est efforts by most firms, the percentages 
of female partners continue to hover in the 
mid teens in most geographic areas. Thus, 
our failure rates with new lawyers are even 
higher for females than males. 

The new economics of the practice is 
making this state of affairs unacceptable. 
Although most lawyers contend that the 
practice of law is a profession, not a busi-
ness; it still must be carried out in a busi-
nesslike fashion. We now pay attention to 
what things cost and whether such costs 
provide value to our clients. We find cli-
ents increasingly impatient with a revolving 
lawyers, even if the billing rates are lower 
for the newer associates who replace the 
defectors. Clients are starting to ask what 
is wrong when they see new people being 
educated on their work rather than estab-
lishing lasting relationships with associates 
who know their business. Even if we write 
off fees, discount fees for new lawyers join-
ing client teams, or forgoing billing at all 
for first year associates (as some firms have), 
many clients find this turnover distressing.1 

Experience shows that a great percent-
age of these lawyers are simply discouraged 
that they are not progressing as far as they 
think they should. Child rearing responsi-
bilities may factor in here, but the pressures 
to have a life outside the practice now fall on 
both sexes. Young lawyers are quite simply 
overwhelmed.

Pushed by labor lawyers and consultants, 
most firms have some formal yearly process 
for evaluating associates, as suggested by the 
ABA. There is a written form that must be 
filed, as well as a formal meeting. The most 
sophisticated firms have on line evaluation 
forms and standardized levels of grading 
the multiple skill sets and abilities deemed 
necessary to be a good lawyer. In addition to 
the research, analysis, and analytical skills, 
these systems measure compliance with 

deadlines, pro bono and community activity, 
compliance with firm administrative prac-
tices, and firm citizenship. And, of course, 
there is always someplace in the process to 
deal with the issues of “commitment” and 
value, measured by hours and collections. 

Some evaluation systems now have a 
self analysis component in which the associ-
ate rates him or herself and some include a 
“three-sixty (360)” component where the 
associates get a chance to rate their super-
visors. In an effort to be sure that young 
lawyers are learning what they need to 
know, some firms are now cataloguing core 
competencies of the different practice areas. 
These evaluation systems are necessary to 
defend in a discrimination case; however, 
they often prove devastating for those who 
are not instantly identified in the top group. 
Nothing in these systems encourages those 
who struggle at the outset, and many drift 
along and either sink or swim. This costs 
firms a great deal more than the money lost 
in the re-education of new associates, it saps 
morale in the firm, exhausts the evaluating 
lawyers, and shortchanges our clients. It has 
also had a very negative impact on firms 
meeting their diversity goals. 

In point of fact, these evaluation systems 
were developed to address objections of 
the Courts to purely subjective evaluation 
tools used for promotion in race and sex 
discrimination cases. The Courts attacked 
the promotional systems based solely on 
the subjective judgment of the supervisor 
or hiring officer. For example, the United 
States Supreme Court attacked employer 
decisions based on subjugation standards in  
 

Micro-Evaluations Anyone? 

1
 Indeed, many times senior lawyers evaluating the associates have similarly become disenchanted with pouring the intellectual and emotional energy to transition a practice to the next generation of 
lawyer only to have them move on. They decide it is easier just to do the work themselves, thus depriving the clients of a team approach that provides continuity and depriving the firm of succession 
planning for important relationships.

By KaThleen ponTone

Continued on page 8

” Forty to fifty percent of new lawyers have been female for the better part 
of the last two decades. Despite honest efforts by most firms, the per-
centages of female partners continue to hover in the mid teens in most 
geographic areas. Thus, our failure rates with new lawyers are even 
higher for females than males.”
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hiring of teachers by a Missouri school dis-
trict. See Hazelwood School District v. United 
States, 433 U.S. 299 (1977). Subsequent 
cases continued that theme and cautioned 
lawyers to use similar criteria and focus on 
hours and billings as the tickets to success. 

The generation of lawyers who are 
administering these systems are charitably 
referred to as “boomers,” entering the prac-
tice of law in the 1970’s and 1980’s. This 
group of lawyers like systems and regularity 
but do not want to be controlled or regu-
lated themselves. They just want to hear 
once a year that they are appreciated and 
are above average enough to justify more 
money and power.

Unfortunately, the associates receiving 
these reviews who entered practice just 
before or after the turn of the 21st Century, 
are not like the lawyers from the 1970’s and 
1980’s who are administering the evalua-
tion process. Although our society is by no 
means completely free of the issues that 
haunted us in that generation, the Courts 
have become a lot more comfortable with 
more subjective measures in professional 
positions. The attempt to characterize and 
codify all the traits that make a success-
ful lawyer have instead convinced many 
young lawyers that they could not possibly 
measure up in all the categories that most 
evaluations encompass. Indeed, although 
virtually none of the partners in any firm 
excel at all these things, from pro bono to 
billable revenues, the standards we have set 
are a compilation of everything that a cadre 
of exceptional lawyers can do—just not all 
at one time.

The current associate pool find the 
yearly evaluation both overwhelming and 
too little too late. Sadly they are right. This 
growing disenchantment with the formal 
evaluation is popping up in other busi-
nesses as well. Indeed, a recent article in the 
Wall Street Journal by Samuel A. Culbert, 
urges us to “Get Rid of the Performance 
Review! It destroys morale, kills teamwork 
and hurts the bottom line and that’s just for 
starters.” Samuel A. Culbert, Get Rid of the 
Performance Review, WALL ST. J., Oct. 20, 
2008, at R4.

Basic information about generational 
differences between lawyers entering the 
profession now and those of us who manage 
them is now available and is a common topic 
of conversation among managers in indus-
try as well as law. Ron Alsop’s book “The 
Trophy Kids Grow Up: How the Millennial 

Generation is Shaking Up the Workplace” 
is but one insightful account of this group. 
Ron Alsop, The Trophy Kids Grow Up: How 
The Millennial Generation Is Shaking Up 
The Workplace (Jossey-Bass 2008). Certain 
themes continue to surface in what this 
group needs by way of evaluation, including 
constant, even daily, reinforcement, positive 
emphasis, precise guidelines, and/or defined 
rules and explanations of how mundane 
tasks affect the process.

The most senior lawyers, who entered 
the practice in the 1950’s and 1960’s want 
their performance critiqued when there is 
a problem but adopt the “no news is good 
news” philosophy. This is the way they 
were treated and they think it works just 
fine. They want little or nothing to do with 
the process, and rarely fill out the forms, 
which creates a compliance problem for the 
firm. Furthermore, although they tend to 
be the most astute observers of true legal 
ability, they rarely want to spend the time 
to participate in the full fledged evaluation 
process. 

Those who entered the practice in the 
1970’s and 1980’s compose the current 
management of most firms, like to think 
of themselves as cool and hip but are really 
quite set in their ways. As far as evaluations 
are concerned, once a year, whether they 
need it or not, is good for them. They are 
antiauthoritarian enough to want to mini-
mize bureaucracy as they hate being subject 
to it. They do want to know, however, 
where they stand. Although this group will 
complain when the news in an evaluation is 
not good or at least above average, if they 
have survived long enough to be practic-
ing at this point, their glass is usually half 
full. They fill out the forms but complain 
bitterly that they are too time consuming, 
and worry when their good people are sub-
jected to what they see as unfair treatment 
by others who work with the associates on a 
sporadic basis.

The Gen X’ers (who entered the prac-
tice in the late 80’s and 90’s) came in seeking 
to shake things up and still do. Mistrustful 
and unsure of what they wanted when they 
arrived, many had the temerity to assert 
that they did not necessarily want to be 
partner. They want interesting work, good 
pay and fully intend to move on if they 
are not happy. Having entered the prac-
tice in the recession, they do not always 
think that firms have their best interest at 
heart and seek more reassurance that they 

are well thought of by their superiors. 
Although they certainly will move along 
for more money, they are not necessar-
ily motivated by money alone, they want 
“lifestyle” concessions. Getting this group 
ready to take the reins of power has been 
challenging and rewarding. Many of them 
adamantly demand “less stress” and more 
personal time, which are two things that do 
not necessarily improve when management 
responsibilities increase. They can also be 
too blunt with the new associates, who are 
often more fragile then they appear to those 
who just left their ranks themselves. 

And now of course we have the Gen 
Y (those who entered practice in the 21st 
Century) and what a difference. Although 
this group should be more familiar to those 
who started practice in the 1970’s and 1980’s 
because we raised others of the same vin-
tage, they are completely alien to current 
firm managers as employees. Having grown 
up to expect a trophy for participation, 
these new lawyers seem to require almost 
constant reinforcement. These group of 
lawyers who endured “helicopter” parents 
programming their every minute with 
“activities,” now expect the same kind of 
engagement from their supervisors. Some 
researchers tell us that the lawyers who 
began practice in the 21st century, want 
to be told how they are doing every day 
or at least several times a week. How can 
the 70’s – 80’s group be expected to do that 
and handle the hundreds of emails that we 
process every day? We have enough trouble 
evaluating associates once a year, business 
planning and budgeting, goal setting, core 
competency rankings, and, of course, doing 
legal work on the side. 

Employment lawyers will argue that 
yearly performance evaluations are still 
necessary for defending discharge and 
failure to promote cases, but are evalua-
tions the solution or the cause of associ-
ate dissatisfaction?

The elaborate yearly evaluation process 
simply does not work with the groups of 
lawyers who entered practice recently. They 
believe that they are being ignored on a daily 
basis and that their work is not important 
enough for comment by superiors. When 
faced with self-evaluation under the myriad 
of things the evaluation tells them they need 
to have mastered to make it, they become 
discouraged and mistrustful. They are skep-
tical enough to observe that few or none of  
 Continued on page 10
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the current partners excel in all these areas 
and think that these are just schemes to 
winnow down the ranks of the partnership. 
They fail to understand how they fit into 
the whole and, therefore, believe that they 
are just cogs in the wheel of billing. These 
feelings of frustration and self-doubt really 
come to a head in the critical 5th to 10th 
year of practice, when progress comes in fits 
and starts rather than in a linear progression 
of the early years. Rather than confront 
failure, something most of them have never 
done, too many junior lawyers leave before 
we have a chance to see if they are really 
“getting it” in terms of handling more dif-
ficult client matters or not. 

Meanwhile, although the firms feel that 
they have expended huge sums in recruit-
ing and evaluating these lawyers, many of 
those lawyers feel neglected in the only 
area they do care about-which is how their 
careers are progressing. If we treat them 
right, this group can be with us for the long 
haul. These associates are also surprisingly 
fragile, however, and get discouraged easily 
in the yearly model and will not wait around 
to fail. To the extent that some mechanism 
must identify areas for improvement, and 
it must, the once a year evaluation model 
scares them off. They get too discouraged 
by it.

The Solution —  
Get Back to Work
The solution is to set this whole process 
back where it should have been in the first 
place with the process of performing the 
client’s work. Mature practitioners exist to 
do our client’s work and to train the next 
generations of lawyers to do it without a 
break in continuity. The ideal, of course, is 
for us to speak to associates we work with 
as we work together, which is the way most 
of us learned to practice. We must act as 
colleagues working together. The most suc-
cessful mentors continue to do just that.

Docketing
Assuming however, that we have all become 
so busy that we need some structure, a few 
suggestions are in order. By keeping track 
of what the associates are doing, supervis-
ing lawyers can figure out if they have 
enough work and how they are managing it. 
Associates with the help of their assistants, 
should be able to create a docket of the sig-
nificant things they plan to do that month, 

what is completed last month and what will 
be coming up in a matter down the road. 
This tells a lot about what associates are 
doing and their beliefs about what is done, 
and what needs to be done next. 

Talk to Associates
Talking about this, is the best way to give 
instantaneous feedback about how someone 
is doing and especially how they can do it 
better. Are they in fact taking “ownership” 
of the matter or are they just waiting for 
the next task? Are things falling through 
the cracks, either because it lingers month 
after month, or do they need help getting 
the client to respond so the matter or trans-
action does not languish? These are the 
things associates need to learn to move to 
the next level. If you want to see if someone 
understands, talk to them about the work. 
These task by task meetings are the place 
to give constructive criticism, not the yearly 
review. This also serves to focus the team on 
the client’s matter, where it is and where it is 
going. Associates need to be encouraged to 
communicate this to our clients by watch-
ing more senior lawyers do it and doing it 
themselves. 

Documenting Progress —  
Micro-Evaluations and Yearly 
Summary 
Of course, there must be some documenta-
tion of this or the employment lawyers will 
argue that the firms are at risk in discrimi-
nation cases. This is, of course, true enough, 
but it risks mishandling our best associates 
in order to defend our actions against our 
worst performers. Yes, it is true that a Firm 
needs express written performance critiqu-
ing to justify a discharge, or failure to pro-
mote. That is what performance evaluations 
were designed for and they do it well. They 
have the unintended consequence, however, 
of discouraging some lawyers who would 
make it if they had more positive and less 
permanent records of their early failures 
and missteps. Firms put the emphasis in the 
wrong place if they comply with a process 
designed to justify discharge, rather than 
encouraging success. 

Accordingly, rather than putting down 
the week to week feedback in the year-
ly evaluation, we should document these 
meetings in email which is the easiest and 
best way to ensure the notes are preserved. 
Lawyers can title the notes to be sure they 

are properly filed, and an up to the minute 
record can be maintained. This also gives 
associates time to respond if they want to 
clarify or expand on what was said, and how 
tasks fit together in the near and far terms. 
The result should be an interaction which 
helps associates to understand the best way 
to approach the issues. If it becomes a war 
of words, or dueling emails you may as well 
address the problem now before it gets to 
the point where it needs intervention. 

There must, of course, still be some-
thing in writing on a yearly basis that sum-
marizes progress for the year. This should 
facilitate the goal setting on a few discrete 
client management or development areas. 
Supervisors should encourage and recognize 
the results achieved during the year, rather 
than hours and billings. All firms have bill-
ing and collection targets which need to be 
achieved, however, this process should focus 
on the achieved results for clients, rather 
than hours as a goal in and of themselves. 
This second larger process should focus on 
interfirm cooperation which is a method of 
growth in all successful firms. Encouraging 
the concern for the community and real 
contribution should be the goal of this 
process. These are the issues that govern 
the partnership track in the end, and they 
should be the focus of the relationship early 
on. Is this person establishing the relation-
ships and reputation they need to advance? 
How can the firm help them achieve those 
either at that firm or somewhere else? 
These should be less of a report card, and 
more of a method to encourage success. 

The 21st Century lawyer is someone 
to whom clients will turn to for advice. 
These lawyers bring in clients by their skill, 
integrity and results achieved. The encour-
agement of the mind set needed to achieve 
that requires other skills which are equally 
important to the health and continuity of 
a Firm. We have to adapt to a faster, more 
immediate world if we want to achieve 
success in retaining our associates and our 
clients-hopefully benefiting both. 

Kathleen Pontone is the practice group leader for Miles 
& Stockbridge P.C.’s Labor & Employment group. Her 
practice includes the defense of discrimination cases, 
with extensive experience in disability related claims, 
occupational safety and health cases, sexual harass-
ment, and compensation and anti-competition disputes. 
The views expressed here are the personal views of the 
author herself and not those of the Firm.
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Legal Mutual Liability Insurance Society of Maryland has been 
providing malpractice insurance to Maryland attorneys since 
1988 and is the only lawyers professional liability insurance 
company endorsed by the Maryland State Bar Association. 

800.422.1370       www.legalmutual.com

Your Partner for Professional Liability Insurance 
and Risk Management Services

Go to www.legalmutual.com to apply 
online today and receive a 10% discount 

on your premium.

• Online application and quote process
• Knowledgeable sales and customer service 

• Competitive rates
• Solo and small firm specialists

• Knowledgeable risk management professionals
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Quality, Results, Value.
From personal injury to government contracts and everything in between, our professionals

have your mediation, arbitration, facilitation, training, and consulting needs covered.

Patrick C. McKeever, Esq.
Past President, Montgomery 

County Bar Association

Hon. James L. Ryan
Retired Associate Judge, 

Montgomery County Circuit Court

John E. Sandbower, III, Esq.
Best Lawyers in America,

ADR Section

Hope B. Eastman, Esq.
Past President, The College of

Labor and Employment Lawyers

Hon. Dale R. Cathell
Former Judge, Court of
Appeals of Maryland

Hon. J. Frederick Sharer
Former Judge, Court of 

Special Appeals of Maryland

Mediation, Arbitration, Facilitation,Training & Consulting

For a complete listing of professionals throughout MD, DC & VA,
call 1-888-343-0922 or visit www.McCammonGroup.com

THE

McCAMMON

GROUP

Morton A. Faller, Esq.
Past President, Bankruptcy Bar
Assoc. for the Dist. of Maryland

What can you expect from
The McCammon Group?
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FORENSIC
ACCOUNTING
AND
LITIGATION
CONSULTING
SERVICES

How Strong is Your Valuation Expert?

Andrew J. Runge
CPA/ABV, CFE, CVA, MBA,
Director of Litigation and 
Business Valuation Services
410.453.5500 ext. 1601
arunge@nlgroup.com
www.nlgroup.com

Through a combination of specialized knowledge,
training and comprehensive experience, the 
N/L Group’s forensic accounting, valuation and 
fraud investigation professionals are adept at 
effectively managing each facet of the discovery 
and litigation process.

- Economic and Insurance Damage Analyses
- Wrongful Death and Bodily Injury Economic Analyses
- Calculation of Lost Earnings/Profits/Business Income
- Business Valuations for Partnership Disputes
- Opposing Expert Report Evaluation and Analysis
- Pre-trial Discovery Assistance
- Computer Forensic and E-Discovery Assistance
- Expert Witness Testimony

Naden/Lean, LLC
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Here are a few topics
to be presented:

• How to use computer-
generated simulations 
and animations effectively 
at trial and have them 
admitted into evidence

• Latest arguments in the 
ongoing debate over the 
influence of litigation 
on scientific and medical 
research

• Practical strategies for 
presenting compelling 
closing arguments in toxic 
tort trials

Learn from nationally recognized lawyers and scientists
as you network with colleagues and industry professionals

from across the country

Toxic Torts and
Environmental Law Seminar

March 19-20, 2009
Arizona Biltmore • Phoenix, Arizona

If you are not a member of DRI and register for this
seminar, you are eligible for ½ price membership. 

For more information visit www.dri.org or call 312.795.1101
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20 years.  150 experts.  
30,000 cases.

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Aquatics
• Reconstruction of drownings, 
    diving injuries, falls

• Facility construction, design, 
    and operation

• Analysis of chemical handling, 
    disease transmission, and 
    indoor air quality

• Regulatory compliance

• Lifeguard actions and oversight

Aquatics, environmental health and 
safety experts and facility operators, 
accident reconstruction experts; 
Certifi ed by National Swimming Pool 
Foundation, National Recreation & 
Park Association

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Degreed Biomechanical and 
Biomedical Engineers, Orthopedic 
Biomechanics experts.  Members of 
ASME, ORS, ABS, IBS, ACSM, ASM 
and SAE

• Analysis of fall, vehicular collision, 
    projectile, and assault/fi ght 
    injuries

Biomechanics

• Sports, recreation and 
    occupational overuse or injury

• Defect evaluation of medical
      implants, assistive devices,
     orthotics and medical devices

• Evaluation of injury mechanism to 
     determine causation

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Crash
Reconstruction

Vehicle and Highway Engineers, 
Biomechanical Experts, Human 
Factors Experts, Forensic 
Meteorologists, Dram Shop Experts

• Road design, maintenance, repair

• Traffi c control / construction work zones

• Vehicle design, operation, performance, 
      maintenance, malfunction, fi res

• Driver actions

• Weather
• Visibility and conspicuity

• Heavy truck operations, driver actions, 
      maintenance, loading, design, 
      performance, fi re, and malfunction

• Towing and recovery

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

• Architectural/Engineering professional 
      liability and construction defects

• Means & methods, project management, 
      construction management

• Modes of structural failure/collapse • Mechanical, electrical and plumbing 
      systems

• Construction site safety

• Delay claims, CPM schedules, claims 
      analysis, constructability reviews

Professional Engineers 
and Registered Architects Construction

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Industrial
• Machine guarding and protection

Engineers who have worked 
in manufacturing, Professional 
Engineers, Industrial 
Engineers, Workplace Safety 
experts, Human Factors and 
Biomechanical experts

• Evaluation of machinery and 
     systems for defects, dangers, 
     productivity, quality

• Evaluation of employer actions, 
     including Worker’s Compensation 
     and Intentional Tort

• Risk perception

• Fires, fi re modeling, combustion 
     and pressure explosions

• Accident reconstruction

• Ergonomic task analysis

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Premises
Liability

• Building codes and standards

Licensed architects and engineers, 
experienced construction and 
facility experts, certifi ed slip testers, 
nearly 6,000 premises liability cases

• Maintenance Standard of Care

• Retail and commercial facilities

• Stair, ramp and walkway design

• Parking lots

• Snow and ice control
• Playgrounds

• Human factors of balance, perception
      and anticipation

• Safety and security

• Slip resistance
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Presented by DRI’s 
Women in the
Courtroom Committee

Who Should Attend

• Women litigators who want 
to refine their trial skills

• In-house and insurance 
counsel looking to enhance 
their own skills and improve 
the performance of their 
departments

• Law firm and in-house 
counsel leaders who want 
to recruit and retain top 
female attorneys

Join hundreds of women from
DRI - The Voice of the Defense Bar

SHARING SUCCESS—
A Seminar for Women Lawyers

March 5-6, 2009
Loews Santa Monica Beach Hotel

Santa Monica, California

If you are not a member of DRI and register for this
seminar, you are eligible for ½ price membership. 

For more information visit www.dri.org or call 312.795.1101
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In Gourdine v. Crews, 405 Md. 722, 955 A.2d 769 (2008), the 
Court of Appeals upheld the grant of summary judgment in 
favor of a drug manufacturer, holding that the manufacturer 

owed no duty to a motorist that was killed by a driver who alleg-
edly lost consciousness after using the manufacturer’s 
product. Although the decision was a win for the 
defendant, the Court’s discussion of the learned inter-
mediary doctrine has injected a new level of uncer-
tainty into Maryland products liability law.

The case arose when the patient, Ellen Crews, 
took a combination of drugs manufactured by the 
defendant, Eli Lilly & Co. (“Lilly”), which had been 
prescribed to Ms. Crews by her physician. While 
driving her car, Ms. Crews suffered a hypoglycemic 
reaction and lost consciousness. Her vehicle then 
struck another car, driven by Isaac Gourdine, causing 
Mr. Gourdine’s car to crash into a tractor trailer. Mr. 
Gourdine suffered a mortal head wound as a result 
of the collision. His wife filed suit against, inter alia, 
Lilly in the Circuit Court for Prince George’s County, 
bringing counts sounding in strict liability, negli-
gence, and fraud, arising out of Lilly’s failure to warn 
Ms. Crews that the drug combination could cause increased rates of 
hypoglycemia and drowsiness. The circuit court granted summary 
judgment in favor of Lilly, holding that (1) Lilly owed no duty to 
Mr. Gourdine or his survivors based on the learned intermediary 
doctrine; (2) the plaintiffs’ failure to warn claim was preempted by 
federal law; and (3) because there was no duty and the alleged mis-
representations were not made to the plaintiff, the plaintiff’s fraud 
claim failed. The Court of Special Appeals upheld the grant of sum-
mary judgment, relying on the learned intermediary doctrine and, 
in the alternative, ruling that Mr. Gourdine’s death was not a rea-
sonably foreseeable consequence of the allegedly wrongful conduct. 
Gourdine v. Crews, 177 Md. App. 471, 935 A.2d 1146 (2007).

The Court of Appeals first described the framework to be 
applied in failure to warn cases, holding that, regardless whether the 
theory of recovery is negligence or strict liability, duty is an essential 
element that must be alleged and proven. The Court disapproved, 
however, of the lower courts’ reliance on the learned intermediary 
doctrine, which it defined as “impos[ing] on a manufacturer of pre-
scription drugs or devices a duty to give adequate warnings to physi-
cians, dentists, or other licensed health care professionals, including 
nurses, who may prescribe these products. Under the doctrine, a 
manufacturer which has adequately warned the physician, in almost 
every circumstance, has no duty to warn a patient.” 

In support of their findings that Maryland recognizes the 
learned intermediary doctrine, the lower courts relied on Nolan v. 
Dillon, 261 Md. 516 (1971). The lower courts ruled that, because 
the doctrine excuses the manufacturer from warning the end-user of 
dangers associated with the product, the manufacturer has no duty 
to a non-user of the product. The Court of Appeals, however, read 

the Nolan opinion narrowly, stating that the “case lacks the express 
adoption of the ‘learned intermediary’ doctrine undertaken by 
other courts.” Accordingly, the Court found that it need not explore 
whether the doctrine is part of Maryland law, thereby ending its 

discussion of the issue. 
Rather than relying on the learned intermediary 

doctrine, the Court turned to general principles of 
tort duty to inform its analysis. The Court focused 
its attention on the common law requirement that, to 
find duty, there must be “a close or direct effect of the 
tortfeasor’s conduct on the injured party.” The Court 
found that there was no connection between the lack 
of warnings on Lilly’s product and Mr. Gourdine’s 
death (and in fact, no relationship between Lilly and 
Mr. Gourdine at all), and consequently, Lilly owed 
Mr. Gourdine no duty in tort to label its drugs appro-
priately. In reaching its conclusion, the Court made 
clear that, absent truly exceptional circumstances, 
duty is not defined solely by the foreseeability of inju-
ry; rather, the court must also determine whether the 
imposition of a duty creates an obligation to “an inde-
terminate class of people.” The Court also rejected 

plaintiffs’ argument that the federal Food, Drug and Cosmetic Act 
imposed a tort duty on Lilly to refrain from placing a misbranded 
product into interstate commerce; instead, the Court held that the 
Act’s purpose is to protect the public at large, and it cannot support 
a tort duty in favor of the plaintiffs.

Although the Court’s ruling on duty is unsurprising in light of its 
earlier cases on the subject, its pointed refusal to apply the learned 
intermediary doctrine and limitation of the Nolan opinion casts 
serious doubt on whether manufacturers may rely on the doctrine 
in future cases. As Judge Raker wrote in a concurring opinion, the 
learned intermediary doctrine represents the majority view and 
would have provided “a clear, straightforward, and sensible” resolu-
tion to the case; the Court’s refusal to rule on whether the doctrine 
is a part of Maryland law is therefore a troubling development for 
manufacturers. The uncertainty brought about by the Gourdine 
decision will affect not only drug companies, but manufacturers of 
all products in which warnings are typically provided to interme-
diaries rather than end-users. It likely will take a direct assault on 
the learned intermediary doctrine—such as a lawsuit by a patient, 
directly against a manufacturer, for failure to warn—before litigants 
know whether the doctrine is applicable in Maryland. Until the 
Court of Appeals provides a clear answer, however, defense counsel 
should expect trial judges to be more wary of applying the doctrine, 
and stronger arguments from plaintiffs’ counsel (and counsel for 
physicians) that the doctrine is not part of Maryland law. 

Gregory M. Garrett is an Associate in the Litigation Department at Tydings & 
Rosenberg LLP. He practices primarily in the areas of commercial and business 
litigation, health care and medical malpractice litigation, and antitrust law.

Spotlights
Court of Appeals Casts Doubt on Applicability of Learned Intermediary Doctrine

By gregory M. garreTT

Winter 2009
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Franklin & Prokopik is proud to announce that Firm principal Robert Franklin 
has been selected as the 2009 “Person of the Year” by the Maryland Motor Truck 

Association (“MMTA”), the State’s trade association for the trucking industry.  
The annual Award is presented to “an individual who has an outstanding record of 
service and has made a significant contribution to Maryland’s trucking industry,” as 

selected by MMTA’s Board of Directors. The prior thirty recipients of the Award have 
generally been trucking company executives, though several Maryland Governors 

have been honored as well. No practicing attorney has previously received the honor.

The Award Banquet will take place on Saturday, March 28, 2009, at the  
B&O Railroad Museum. All proceeds from the event benefit the MMTA Walter  
and Harriet Thompson Scholarship Fund, which provides financial support for  
students enrolled in trucking-related programs at member community colleges.  

We hope you will be able to join us. 

Franklin & Prokopik represents a wide variety of motor carriers, private fleet 
operators, brokers, shippers, and their insurers. The Firm is a proud Allied Member 
of Maryland Motor Truck Association, Virginia Trucking Association, the American 
Moving & Storage Association, and National Tank Truck Carriers, and many of its 
attorneys are active in a number of other transportation related legal organizations.

b

F&P Attorney  
Awarded State Trucking Honor
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Heather R. Beygo
Christina Billiet

Inana T. Blankson
Kevin Cox

Kathleen C. Cusack
Saamia H. Dasti
Avery E. Davis

Kevin Anthony Dowgiewicz
April Hitzelberger

Brooke T. Iley
Ranak K. Jasani

Allan H. Kittleman
Richard LaFata
Nicole Lentini

Courtney M. Mattson
Nicol McCarus

Scott J. McDowell
Erin C. Miller

Linda D. Moeller
Eddie L. Pounds
Lisa J. Russell

James Patrick Scholtes
Taren Stanton
Daniel Wang

Tamiya Wilkes
Scott R. Wilson

New Members
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MDC Sponsors
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