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Although the bill is only expected to have a minimal direct fis-
cal impact on employers and insurers in the State, Chesapeake 
advised the Committees that the bill may indirectly result in 
increased costs to employers and insurers. Due to the provi-
sion which specifies that fees may not vary based on the party 
responsible for payment of the fee or charge (and depending 
on how the WCC chooses to regulate these fees), employers 
and insurers may have difficulty obtaining independent medi-
cal examinations of injured workers. Examinations performed 
and reports prepared by a claimant’s treating physician are 
generally less expensive because the treating physician has had 
many visits with the claimant and does not need additional 
time to review and understand his or her medical history. 
Conversely, an independent medical examiner hired by an 
employer or its insurer may not be familiar with the patient 
and, therefore, needs additional time to review a patient’s 
medical records or prepare reports.

HB 1092 received a Unfavorable Report from the House 
Economic Matters Committee. SB 118 was never voted on by 
the Senate Finance Committee and failed at the conclusion of 
the Session.

Workers’ Compensation — Permanent Partial Disability 
Compensation — Reversal or Modification of Award 
(Failed)

Unsuccessful House Bill 262 (“SB 262”), specified that, if 
a workers’ compensation award of permanent partial disability 
is reversed or modified by the WCC or a court of appeal, the 
payment of any new compensation awarded must be subject to 
a monetary credit for compensation previously awarded and 
paid. As introduced, the bill must be construed to apply only 
prospectively and may not be applied or interpreted to have 
any effect or application to any compensation award made 
prior to the bill’s October 1, 2015 effective date.

Section 9-633 of the Labor and Employment Article specifies 
that, if a workers’ compensation award of permanent partial 
disability is reversed or modified by a court on appeal, the 
payment of any new compensation awarded must be subject 
to a credit for compensation previously awarded and paid. 
In July 2014, the Court of Appeals released a consolidated 
opinion for three recent cases related to this provision. In W. 
R. Grace & Co., et al. v. Andrew P. Swedo, Jr., No. 82, September 
Term 2013; Florida Rock Industries, Inc., et al. v. Jeffrey P. Owens, 
No. 91, September Term 2013; and Robert W. Coffee v. Rent-A-
Center, Inc., et al., No. 92, September Term 2013 (Opinion filed 
July 22, 2014), awards of permanent partial disability were 
modified and extended by the court such that each employee 
was entitled to a higher weekly benefit amount.

The employers/insurers argued that these modifications 
should apply prospectively and that crediting should be 
done based on the total number of weeks that an employee 
has received compensation, citing Del Marr v. Montgomery 
County, No. 60, September Term 2006. In Del Marr, the court 
held that, in the event that a workers’ compensation case is 
reopened by WCC and benefits are modified due to worsen-
ing of condition (which is governed by Section 9-736 of the 
Labor and Employment Article), credits should be based on 
weeks paid.

The Court of Appeals distinguished Del Marr from the 

case at hand, stating that a reopened case due to worsening 
of condition and a modification on appeal are two different 
circumstances. The Court of Appeals held that crediting for 
payments made under an award amended on appeal should 
be the basis of the total dollars paid, resulting in back pay to 
the employees.

The bill applies to two distinct situations. The first is when an 
award is reversed or modified on appeal to the circuit court, 
and the second is when a case is reopened by the WCC due to 
worsening of condition. There is no fiscal impact in the first 
situation, as the bill simply codifies the judicial decision in the 
court’s consolidated opinion. However, there is a potentially 
significant fiscal impact in the second situation. Although the 
bill does not specify that its monetary credit provision must 
apply to cases that are modified due to worsening of condition, 
it clearly states, “[i]f an award of permanent partial disability 
compensation is reversed or modified by the commission or 
a court of appeal, the payment of any new compensation 
awarded shall be subject to a monetary credit for compensa-
tion previously awarded and paid.” The reopening of a per-
manent partial disability case due to worsening of condition 
is a modification made by the WCC; thus, the bill applies in 
that situation.

HB 262 received an Unfavorable Report by the House 
Economic Matters on March 20, 2015.

Chesapeake Employers’ Insurance Company (Passed)
Successful Senate Bill 465 (“SB 465”), among other things, 
subjects the Chesapeake Employers' Insurance Company to 
Title 11 of the Insurance Article. Chapter 570 of 2012 con-
verted the Injured Workers’ Insurance Fund into a private, 
nonprofit, and nonstock workers’ compensation insurer as of 
October 1, 2013. This new organization is the Chesapeake 
Employers’ Insurance Company (“Chesapeake”). 

In subjecting Chesapeake to Title 11 of the Insurance Article, 
SB 465 effectives requires Chesapeake to join a rating orga-
nization, beginning January 1, 2023. Additionally, the rat-
ing organization must (1) make annual reports beginning 
October 1, 2016, and ending October 1, 2022, to specified 
committees of the General Assembly concerning the status 
of Chesapeake joining the rating organization; and (2) cre-
ate a classification code for governmental occupations that 
are not already included in police, firefighter, and clerical 
classifications. Although the provisions related to the clas-
sification code requirement for the rating organization take 
effect January 1, 2022, the Act states that it is the intent of the 
General Assembly that the selected rating organization create 
an exception in its classification system on or before January 1, 
2022, to allow any authorized insurer in the State to use a sin-
gle classification code for governmental occupations that are 
not included in police, firefighter, and clerical classifications.

In addition, SB 465 authorizes Chesapeake to establish, 
own, or control a subsidiary for any lawful purpose if the 
subsidiary (1) is, or after acquisition will be, wholly owned 
by Chesapeake; (2) engages in a business activity that is ancil-
lary to the workers’ compensation insurance business; and 
(3) is operated for the purposes of benefiting Chesapeake. 
Furthermore, the Act alters the selection process for the 
Chesapeake board members. Under the Act, two of the board’s 
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nine members must be appointed by the Governor; the 
remaining seven members must be appointed by policyhold-
ers under the procedures required by the board’s bylaws. The 
Act authorizes the removal of board members under certain 
circumstances and specifies, through a transition process, the 
appointment dates and term limits of board members through 
2029. Specifically, the Governor shall appoint board members 
whose terms expire in 2015 through 2019.

As these new terms expire, the policyholders begin to appoint 
their seven members. Finally, the Act requires the Insurance 
Commissioner to review the State’s self-insured workers’ com-
pensation program for State employees at least once every five 
years and submit a report of its findings to the State Treasurer. 
These provisions take effect October 1, 2015.

Currently in practice in the areas of litigation, corporate and contract law from the 
Annapolis, Maryland firm he co-founded in 2004, Christopher Boucher has served 
clients both large and small across the nation for over 20 years. He is the incoming 
President-Elect and legislative Co-Chair of Maryland Defense Counsel (“MDC”). 
Chris is also the Maryland State Representative and participant in the Data 
Management and Security Committee of the Defense Research Institute ("DRI"). 
In addition to handling cases from suit to trial and appeal in civil matters and com-
mercial litigation, Chris has also successfully mediated many cases in State Court in 
the last 10 years. Chris has drafted and negotiated contracts and served as corporate 
counsel for many companies in their governance and business transactions. He is also 
an economic reviewer of technological funding proposals for the Maryland Industrial 
Partnerships Program (“MIPS”), a member of the Health Information Systems 
Society (“HIMSS”), serving the health care technology field, and a pro bono volunteer.

Michael L. Dailey defends clients in Maryland and the District of Columbia in 
both liability and workers’ compensation cases. He is a Founding Member of Schmidt, 
Dailey & O’Neill, LLC located in Baltimore. Michael is the President of the Maryland 

Defense Counsel and is a Co-Chair of the MDC Legislative Section; a member of the 
Maryland and District of Columbia Bars, and a member of the Defense Research 
Institute.

Colleen K. O’Brien is an associate in the Litigation Department at Semmes, Bowen 
& Semmes. Her practice generally focuses on civil litigation in the areas of insurance 
defense, products liability, negligence based torts, toxic torts, business litigation, and life, 
health and ERISA claims, in the state and federal courts of Maryland.

Nichole Nesbitt is a partner with Goodell, DeVries, Leech & Dann, LLP and incom-
ing president for the Maryland Defense Counsel (MDC) for the 2015 fiscal year. Ms. 
Nesbitt also serves as co-chair of the MDC’s legislative committee. In that capacity, she 
appears before Maryland’s General Assembly to testify on bills that have an impact 
on MDC’s members and their clients. As a partner at Goodell, DeVries, Ms. Nesbitt 
handles cases primarily before the United States District Courts for Maryland and 
the District of Columbia, the Superior Court for the District of Columbia, and the 
Circuit Courts of Maryland. Her current practice concentrates on professional liability 
defense, complex commercial litigation, and employment law. Ms. Nesbitt has taken a 
special interest in the technological aspects of litigation and is often called upon to assist 
with cases in which electronically-stored information plays a significant role. Outside 
of the litigation context, Ms. Nesbitt is called upon regularly to counsel clients on risk 
management and litigation avoidance issues in both the healthcare and employment 
contexts.

John Stierhoff is a partner at Venable LLP and a prominent government affairs 
attorney whose lobbying practice represents the interests of businesses, health care enti-
ties, and numerous trade associations before the Executive Branch, Maryland General 
Assembly and local Maryland governments. Mr. Stierhoff is a graduate of Loyola 
College (B.A., 1977) and the University of Baltimore School of Law (J.D., 1981). 
Having served as Committee Counsel in the Maryland General Assembly, and as 
Chief of Staff and Counsel to Senate President Miller, for more than a dozen years 
before entering the private sector, John is well known for the creative and thoughtful 
approach he brings to addressing issues before state and local legislative bodies. That 
depth of experience has led to his successful representation of clients before a broad range 
of state and local elected officials and agencies.

Maryland Defense Counsel, Inc. Presents
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The Terrace at Tydings & Rosenberg
26th Floor, 100 E. Pratt Street
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Craig L. Russell v. Call/D, LLC; District of Columbia 
Court of Appeals No. 13-CV-1177

In an opinion decided April 15, 2015, the District of 
Columbia Court of Appeals affirmed an October 
15, 2013 Order of the Superior Court granting 
summary judgment in favor of the premises 
owner, Call/D, LLC. Susan Smith, Thomas 
Bernier and Segal McCambridge Singer 
& Mahoney, Ltd. obtained the summary 
judgment Order in favor of Call/D, who had 
been sued by Plaintiff Craig L. Russell on 
the basis that he had allegedly contracted 
Legionnaires’ disease due to Call/D’s negli-
gent management of an apartment building.

In June 2012, Plaintiff brought his lawsuit in 
the Superior Court for the District of Columbia 
against Defendant Call/D, the owner of the apart-
ment building in which Plaintiff resided, asserting 
“negligence — premises liability” and “strict liabil-
ity/negligent failure to warn” claims based upon 
allegations that Russell had contracted the bacterial 
pneumonia known as Legionnaires’ disease due to his exposure to 
legionella bacteria present in standing water in a vacant apartment 
within Defendant’s building. Plaintiff had no testing that proved 
that legionella was ever present in the premises. Instead, Plaintiff 
proffered the testimony of pulmonologist, Steven Zimmet, M.D., 
who testified that it was his opinion that the vacant apartment was 
the source of Russell’s exposure to the bacteria. 

Following extensive discovery, the defense challenged Dr. 
Zimmet’s qualifications to offer a source opinion as well as his fac-
tual basis for the conclusion that the water on the apartment floor 
contained legionella. Superior Court Judge Natalia Combs Greene 
granted the motion precluding the admission of Dr. Zimmet’s 
opinions and then granted summary judgment, finding as a mat-
ter of law that there was no evidence to support any finding that 
Call/D’s premises was the source of Plaintiff’s infection. Plaintiff 
filed an appeal which was argued on October 21, 2014. Phyllis D. 
Thompson, Associate Judge, writing for the Court, affirmed the 
Superior Court’s Orders, specifically finding that Judge Combs 
Greene did not abuse her discretion in precluding Dr. Zimmet’s 
opinions. 

IDS Property Casualty Insurance Company v. Glenmont 
Air Conditioning & Heating, Inc. et al. Case Number: 
8:13-cv-02238-TDC

Edward J. “Bud” Brown of the Law Office of Edward J. Brown, 
LLC obtained a defense verdict for his client, an energy auditor, 
wrongly accused of negligently causing a house fire in Adelphi, 
Maryland. The case focused on the supervision and performance 
of post-audit insulation efforts, particularly the presence vel non 
of recessed light covers. The fire occurred in an older home, and 

the recessed light at or near the area of the origin of the blaze sus-
tained substantial damage, which prevented effective identification 

of same. Plaintiff was the carrier for a very nice 
elderly couple, and the light fixture in ques-
tion was utilizing a heat lamp bulb in order 
to provide extra warmth to the homeowners’ 
master bathroom. The cause of the fire was 
hotly contested, with competing expert testi-

mony regarding the covers, as well as alterna-
tive explanations, including potential electrical 

issues. Judge Theodore Chuang presided over the 
jury trial in the Greenbelt Division of the United States 
District Court. 

Peggy Fonshell Ward, Ward & Herzog, received 
a defense verdict in the Circuit Court for Harford 
County in a case involving a claim of assault and 
battery. The Plaintiff asserted that his neighbor 
had assaulted him during an encounter regarding a 

barking dog. The defendant neighbor claimed that 
he was merely defending himself against the advances 

and actions of the plaintiff, who had a .22 blood alcohol 
content during the interaction. Plaintiff had severe brain injury 
from a subdural hematoma occurring when he fell and his head hit 
the ground.

Peggy Fonshell Ward, Ward & Herzog, successfully persuaded 
the Court of Special Appeals that her client insurer was the excess 
insurer in a dispute with another insurer who claimed the companies 
were co-primary. Two insurers both insured a truck involved in a 
serious accident. Insurer B claimed that it was excess because the 
truck was owned by Insurer A’s named insured and the respective 
“other insurance” clauses made the owner’s policy primary. The 
Circuit Court for Wicomico County agreed with Insurer A that the 
two were co-primary at 50% each. The Court of Special Appeals 
reversed and ruled that Insurer B was correct and that Insurer A was 
primary and Insurer B excess.

Andrew Nichols of Rollins, Smalkin, Richards and Mackie 
obtained a defense verdict after a two-day jury trial in the Circuit 
Court for Harford County. Plaintiff, a unit owner of a condomin-
ium, slipped and fell on the sidewalk in front of a building in the 
condominium community during the two snow storms that created 
“Snowmagedon” in 2010. Plaintiff sued the condominium associa-
tion, property management company and snow removal contractor, 
alleging negligence. Nichols, representing the condominium asso-
ciation and property management company presented evidence that 
while the condominium association had notice of the potential for 
ice formation in the area where Plaintiff fell, there had been no prior 
falls in that area, and that Plaintiff had similar notice regarding the 
potential for ice formation.

 After 22 minutes of deliberation, the jury returned with a ver-
dict, finding no negligence on the part of the defendants.
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