THE

Defense Line
May 2020

A Publication From Maryland Defense Counsel, Inc.

TELEMEDICINE: Welcome to the Future
By Rachel
Brown
and
JohnWells,
T. Sly
ByE.Chris
Tully,
Robert
and Veronica Jackson

Featured

Also Included

Can Workers Walk Off the Job Due to Fears of Exposure to the COVID-19 Virus?

Remote Mediation Suggested
Practices for Lawyers

Coronavirus, Paid Sick Leave, and the Americans with Disabilities Act
Cases Are Resolving Online. So Why Are Lawyers Reluctant To Try It?

Civil Justice. Civil Solutions.

Tips for Remote Depositions

May 2020

President’s Message

W

elcome to the latest edition of The Defense

the MSBA leaders such as Executive Director Victor

Line. Many thanks to our editor Sheryl

Velazquez for their hard work in submitting a series

Tirocchi and her publications team, and

of question sets to the judiciary, engaging in extensive

graphics consultant Brian Greenlee, for their fine work

follow-up dialogue, and reporting the answers to these

creating this issue. As always, we have attempted to

“Judiciary FAQs Regarding COVID-19” on www.msba.

include interesting and informative articles

org and through other channels. We thank

that we think can be of practical value to

the MSBA for soliciting the input of MDC

your practice.

and other specialty and local bar associations

I hope you and your families are safe and

in this important process.

well. Given the gravity of the COVID-19

MDC also worked with the MAJ in issuing

pandemic, a typical “President’s Message”

a joint statement to our respective members

seems inappropriate; instead, I will just

encouraging cooperation on discovery and

touch on a few items that may be of interest.

scheduling issues during the pandemic. From

Before the Maryland General Assembly

Dwight W. Stone, II,
Esquire

was forced to suspend its session, MDC
engaged with the legislature on a number of

Miles & Stockbridge P.C.

issues and bills important to our members.

the reports I have heard, most members of
the plaintiffs’ and defense bar were already
working hard on these efforts, and continue
to do so. They are to be applauded for working together to represent their clients in

As one example, we joined with the Maryland
State Bar Association and the Maryland Association for

these extraordinarily challenging circumstances.

Justice in providing testimony in opposition to the pro-

Finally, several members have asked me about our Crab

posed bill to expand the sales tax to professional services.

Feast/Annual Meeting. We normally have this event in

It was clear to the members of the House Ways and

early June, but of course that is not possible this year.

Means Committee that Maryland attorneys of all stripes

Unfortunately, due to the uncertainty about when it will

were united in opposition to the bill, for good reasons,

be lawful and safe to hold such an event, we have made

as were members of other affected professions. The bill

the decision to cancel it for this year. We do plan to hold

did not advance.

a telephonic annual meeting of members sometime in

Once COVID-19 caused our courts to suspend most

June, and will send an email to all members about that

operations, MDC again worked with the MSBA by pro-

in the near future.

viding questions from our members for the MSBA to

Stay safe, my friends.

address with leaders of the state judiciary. We commend

Get Involved
With MDC Committees
To volunteer, contact the chairs at
www.mddefensecounsel.org/
leadership.html.

2

The Defense Line

Committees
•

Appellate Practice • Judicial Selections • Legislative • Publications

•

Programs & Membership • Sponsorship

Substantive Law Committee
•

Commercial Law • Construction Liability • Employment Law

•

Health Care and Compliance • Insurance Coverage • Lead Paint

•

Negligence & Insurance • Privacy, Data, and Security

•

Products Liability • Professional Liability • Workers’ Compensation

May 2020

The Defense Line
May 2020

Editorial Staff
Sheryl A. Tirocchi, Esquire, Chair
Nicholas J. Phillips, Esquire, Vice-Chair
James K. O’Connor, Esquire, Vice-Chair

Executive Committee Officers
President
Dwight W. Stone, II, Esquire
President-Elect
Colleen O’Brien, Esquire
Secretary
Christopher C. Jeffries, Esquire
Treasurer
Katherine A. Lawler, Esquire
Immediate Past-President
John T. Sly, Esquire
Executive Director
Marisa Ferraro Capone, Esquire

Table of Contents
President’s Message. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2
Dwight W. Stone, II
Telemedicine: Welcome to the Future. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5
Rachel E. Brown and John T. Sly
Editor’s Corner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6
Can Workers Walk Off the Job Due to Fears of Exposure
to the COVID-19 Virus?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9
Leslie Robert Stellman
Lunch & Learn — March 10, 2020
“Effective Use of Technology at Trial (ft. UltraDep)”. . . . . . . . . . . . . . . . . . .  11
Coronavirus, Paid Sick Leave, and the Americans with Disabilities Act —
Where do Maryland Employers stand? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13
MINNESOTA LAWYERS MUTUAL’S
Adam Konstas
Cases Are Resolving Online. So Why Are Lawyers Reluctant To Try It?. . .  15
INSURANCE SPECIFICALLY DESIGNED
Jeff Trueman
AND RATED FOR DEFENSE FIRMS
Lunch & Learn — April 23, 2020
Members of
Maryland Defense
Inc.
“Advocacy
intheMediation
andCounsel,
Suggested
Practices in Remote Mediation” . .  17
have access to MLM’s Defense Program − offering
Remote
Mediation
Suggested
for Lawyers. . . . . . . . . . . . . . . . . . . .  17
a lawyers’
professional
liability policyPractices
with
pricing and
enhanced coverage.
The preferred
McCammon
Group
Tips for Remote Depositions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21
Two Ways to Save
Planet
Depos
“We are proud to offer coverage to
• Preferred pricing for firms with substantial
insurance defense practice
MDC membership. MLM has long
MDC
Sponsors 2019–2020. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
27
• A 5% membership credit - Credit applied to
been recognized as a financially stable

Defense Program

premium on a per attorney basis

Enhanced Coverage*
•

Additional Claim Expense - Benefit equal to
one-half of the policy single limit, up to a
maximum of $250k per policy period

•

Increased Supplementary Payment Limit From $5k to $10k

•

Aggregate Deductible - Caps the total
amount the insured will have to pay in total
deductibles regardless of the number of
claims in a single policy period
*Visit www.mlmins.com for qualification details

Apply for a quote online!

The Defense Line is a publication
from Maryland Defense Counsel, Inc.

www.mlmins.com

and consistent carrier for Maryland
lawyers, and we’re thrilled to to benefit
members of the association.”

Official Sponsors

Paul Ablan, President and CEO
Minnesota Lawyers Mutual

Protect your firm with the

premium savings and enhanced
Gold
Sponsors
coverage offered to you as a

member of the Maryland Defense
Counsel, Inc.
Contact

Kay Kenny
Regional Sales Director

Cell: 433.955.4829
Office: 800.422.1370 x4367
Local: 410.337.5696
kkenny@mlmins.com
100 West Road, Suite 356, Towson, MD 21204

Silver Sponsors

Copyright © 2018 Minnesota Lawyers Mutual. All rights reserved.

Maryland Defense Counsel
1 South Street, Suite 2600
Baltimore, MD 21202
E-mail:
ed@mddefensecounsel.org
www.mddefensecounsel.org

Bronze Sponsor

Sustaining Members

Cover Photo: Shutterstock.com

The Defense Line

3

May 2020

4

The Defense Line

May 2020

Telemedicine: Welcome to the Future
Rachel E. Brown and John T. Sly

T

elehealth has become an essential
tool for all health care professionals. This is particularly true in the
face of the COVID-19 pandemic. On April
3, 2020, Governor Hogan signed new telehealth bills into law that expand the definition and use of telehealth. The laws went into
effect immediately.

An Expanded Definition of
Telehealth
Maryland’s formal definition of telehealth
now includes asynchronous services. MD
Code, Health Occupations, § 1-1001(e).
Health care providers are now authorized
to establish a practitioner-patient relationship through synchronous or asynchronous
telehealth interactions. An “asynchronous
telehealth interaction” means an exchange of
information between a patient and a health

care practitioner that does not occur in real
time. HO § 1-1001(b). Telehealth does not
include the provision of health care services
solely through audio-only calls, email messages, or facsimile transmissions.
Asynchronous telehealth communications allow patients and providers to interact
on their own timelines. One can imagine,
however, the potential pitfalls for health
care providers utilizing this mode of communication. Providers must be vigilant — a
telehealth practitioner is held to the same
standards of practice applicable to the in-person health care setting. Heath care providers
should consult with their insurance carrier
to ensure professional liability coverage for
telehealth services.
Contemporaneous record keeping is also
extremely important. Documentation should
include what was known at any particular
time and why the care provided was in
response to what was known to the provider.
Documentation should also indicate that the
patient understood the information provided
during the consent process before receiving
any telehealth services.
One can imagine a circumstance where
a patient has notified a provider through an
asynchronous communication about certain
symptoms. The provider may then respond

with specific recommendations and instructions not knowing that the patient’s circumstances have changed during the interim.
Providers must understand that medicine
and the law have yet to develop clear guidelines regarding the timeliness of communications in an asynchronous environment.

Privacy and Security Requirements
for Modes of Telemedicine
Delivery
Health care providers seeking to communicate with patients and provide telehealth
services through remote communications
technologies must abide by the requirements
of respective state and federal privacy laws.
All laws regarding the confidentiality of
health information apply to telehealth interactions in the same manner as the laws apply
to in-person health care interactions. HO §
1-1004(b). Accordingly, health care providers performing telemedicine must comply
with regulatory requirements under HIPAA
and Maryland’s Confidentiality of Medical
Records Act, MD Code, Health General §§
4-301-4-309.
Providers must develop policies and
procedures to implement necessary safeContinued on page 6
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guards to ensure patient PHI is transmitted
and stored securely. Beware — some telehealth technologies may not be compliant
with these requirements. Health care providers should utilize platforms that include
security features to protect PHI transmitted
between health care providers and patients
(e.g. end-to-end data encryption, unique
individual logins and passwords). Health
care providers should consider whether to
enter into a business associate agreement
(BAA) with any such provider. Additionally,
telehealth should be provided in a dedicated
space that allows for the implementation of
reasonable HIPAA safeguards that limit incidental use of the communication platform to
limit any inadvertent disclosure of protected
health information. Bottom line — health
care providers are ultimately responsible for
safeguarding PHI for health care services
provided in-person or remotely.

Telehealth Prescribing Pitfalls
Prescribers must be cautious and understand state and federal laws regarding prescriptions. In Maryland, a health care provider must perform a clinical evaluation
(which can be through a synchronous or an
asynchronous telehealth interaction) that is
appropriate for the patient and the condition
with which the patient presents prior to issuing a prescription.
Further, a provider cannot prescribe a
Schedule II opiate for the treatment of
pain through telehealth unless the individual receiving the prescription is in a
specified health care facility or the Governor
has declared a state of emergency due to
a catastrophic health emergency. Providers
are also still limited by any other applicable
regulations or limitations under federal and
state law relating to prescribing controlled
dangerous substances.

especially in the context of asynchronous
communications. Any lawyer advising health
care facilities and providers needs to aware
of the new statute and rules that have been
adopted in Maryland. We recommend that
providers be conservative in their approach
to this new technology. While helpful, and
potentially indispensable, telehealth brings
new risks. Has the provider met privacy
requirements? Has the provider responded in a timely fashion to an asynchronous
communication from a patient? When does
the circumstance require follow-up by the
provider to an asynchronous communication before making recommendations? Will
juries defer to a provider’s impression of a
patient’s situation when it occurs virtually?
And, what will be required by third-party
payors, including Medicare and Medicaid,
to demonstrate the care provided comports
with invoices?

Get Involved
With MDC Committees
To volunteer, contact the chairs at
www.mddefensecounsel.org/
leadership.html
We are entering a brave new world in the
provision of medical care. New challenges
will present themselves to both the practitioner and the lawyer advising and defending
the provider. To both, we stress caution while
collectively navigate these uncharted waters.
Rachel E. Brown is an associate at Waranch & Brown.
She was previously published in The Defense Line
in 2019 for her article, Telemedicine Liability: A
Blended Standard of Care for the Modern World.
John T. Sly is a partner at Waranch & Brown. He is
Immediate Past President of MDC and specializes in
medical malpractice and mass torts defense.

Editors’ Corner

T

he editorial staff are pleased to present this edition of The Defense Line. We appreciate MDC members that took time to submit articles for this edition especially in light

of the unique circumstances and challenges we are facing. The articles in this edition are
dedicated to navigating through legal issues that are likely to arise in a time, such as now,
when remote interactions and social distancing are the norm. We wish to thank the contributors to this edition: Rachel E. Brown and John T. Sly of Waranch & Brown, Leslie Robert
Stellman and Adam Konstas of Pessin Katz Law, Jeff Trueman of Jeff Trueman Mediation
& Negotiation, and the entire MDC membership for the resilience and dedication you have
shown and continue to show during these unprecedented times.
If you have any comments or suggestions, or would like to submit material for a future
edition, please contact the Publications Committee.

Telehealth and Billing
If a provider does not see the patient, how
does one bill for the interaction? The
Maryland State Medical Association (“Med
Chi”) has been working with providers and
third-party payors to develop new codes for
billing. This is still a work in progress so
any provider seeking to engage in telehealth
services is strongly advised to consult with
relevant insurers to confirm the relevant
codes and any further information they may
require for billing.

Telehealth and the Law
We have touched on some of the legal pitfalls
that may present in the telehealth arena —
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WhoReads the

Record?
Wilhelm H. Joseph, Jr.
Executive Director, Maryland Legal Aid

“

I

read The Daily Record every day
because it’s a source of information
for developments in the law, business
of the law, and business in general. As
the Executive Director for Maryland
Legal Aid, I rely on news about these
important, interconnected topics to be
effective in my role. The Daily Record’s
content is always informative, and
occasionally entertaining.

”

He’s Successful.
He’s Influential.
He’s Informed.

And, He Reads...

For your own edition or digital access, visit
https://subscribe.thedailyrecord.com/H5ZWRTR.
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The McCammon Group
is pleased to announce our newest Neutral

Hon. Sally D. Adkins (Ret.)
Retired Judge, Court of Appeals of Maryland
After over twenty years of distinguished judicial service, The Honorable Sally Adkins recently retired.
Judge Adkins served admirably on three levels of the Maryland court system, most recently as a Judge
of the Court of Appeals. Prior to her ascension to the Court of Appeals, Judge Adkins first served as
an Associate Judge for the Circuit Court for Wicomico County and then as a Judge of the Court of
Special Appeals. She enjoyed a successful general law practice before her appointment to the bench, and
throughout her legal career Judge Adkins participated in numerous statewide and local bar associations
and committees, including as a Past President of the Wicomico County Bar Association. Judge Adkins
now brings this exemplary record of experience and dedication to The McCammon Group to serve
the mediation, arbitration, and special master needs of lawyers and litigants in Maryland and beyond.

Leaders in Dispute Resolution
For a complete list of our services and Neutrals throughout MD, DC, and VA,
call (888) 343-0922 or visit www.McCammonGroup.com
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Can Workers Walk Off the Job Due to Fears of Exposure
to the COVID-19 Virus?
Leslie Robert Stellman

S

ince the outbreak
of the deadly
COVID-19 coronavirus in the United
States, individual workers and groups of workers have begun to stage
walkouts and other
expressions of fear and
concern over potential
exposure to the virus. It is hard to argue that
these fears are unfounded, given the swift
and easy spread of the virus. The immediate
consequences of such fears, whether real or
imagined, has been a number of highly publicized walkouts at such well known named
companies as Instacart, Whole Foods, and
Amazon. In each of these instances, none of
the employers in question were unionized,
yet collective action took place by workers
claiming to have been denied minimal personal protective equipment (“PPE”) and who
have even demanded additional “hazardous
duty” pay in consideration of their continuing to go to work.
There are a number of legal issues that
these walkouts have raised. As the number
of coronavirus cases in the United States
continues to climb, with an attendant rise
in virus-related deaths, it will not be unexpected if workers in a variety of occupations
and industries ranging from delivery drivers
to grocery and pharmacy workers to health
care workers who are on the front lines of the
pandemic. If such work stoppages escalate
throughout the nation, we may soon see spot
shortages of essential goods and services,
including food and pharmaceuticals. It is the
fear and concern of these walkouts which are
facing those employers who remain in business and who need their employees to show
up for work each and every day, regardless
of their subjective fears of being exposed to
the virus.
One of the most fundamental principles
of the 1935 Wagner Act, as amended by the
1948 Taft-Hartley Act governing collective
bargaining in the private sector, is that even
non-union workers have the statutory right
to engage in what the law calls “protected
concerted activities.” This means that even
workers who have never organized or joined
a union have the right under federal law

to walk off their job without fear of consequences in order to protest what they
believe to be inadequate or dangerous working conditions. This concept was reinforced
by the United States Supreme Court in its
NLRB v. Washington Aluminum Co., a 1962
ruling in which the Court held that workers had the right to walk off the job in a
Baltimore machine shop because the plant
was bitterly cold following a break-down of
the company’s furnace. 370 U.S. 9. When
the employer fired the employees who had
walked out, the NLRB found that they
had engaged in protected concerted activity
which was protected under Section 7 of the
Taft-Hartley Act. Accordingly, the NLRB,
in a ruling upheld by the Supreme Court,
ordered the strikers reinstated with back pay.
In so ruling, the Court found that the company’s established rule forbidding employees
to leave their work without permission was
not justifiable cause for their discharge. As
the Court noted:
Concerted activities by employees
for the purpose of trying to protect themselves from working conditions [found to be] uncomfortable
are unquestionably activities to correct conditions which modern labormanagement legislation treats as too
bad to have tolerated in a humane
and civilized society like ours.
Id. at 17. The Washington Aluminum case
is alive and well today. In response to the
COVID-19 pandemic, unions like the
Communications Workers have referenced
the case in their website, offering the following Q&A to its members:
My employer refuses to close down
even though a coworker tested positive for COVID-19. We don’t feel
safe. Can we walk out if the company
isn’t listening to us?
Under some circumstances, yes!
Workers have the legally protected right to walk out in protest of
critically unsafe working conditions.
In Detroit, bus drivers refused to
drive until the buses were properly
cleaned. Their refusal of working in
unsafe conditions was protected concerted activity. They are now back

to work. In an example prior to the
Coronavirus, a group of employees in
Omaha, NE walked off the production line to protest the speed of the
line and other working conditions,
and thereafter met with the plant
manager. An NLRB administrative
law judge found that the Employer
had unlawfully discharged the
employees in retaliation for engaging
in concerted protected activity and
ordered the Employer to reinstate
the employees with full back pay and
benefits.
Source: www.cwa-union.org (“COVID-19”
FAQ for Engaging in Protected Concerted
Activity to Stay Safe from COVID-19 at
Work.”).
In order to be protected by federal law,
concerted activity requires the actions of
more than a single worker. Thus, if only
one individual insists that he feels unsafe, if
such concerns appear to be unreasonable,
appropriate disciplinary action may be taken
against him. And engaging in protected activity such as complaining of a fear of an unsafe
workplace will not immunize an employee
from discipline or discharge if he engages
in misconduct. The current situation at a
Staten Island Amazon warehouse involves an
employee who insisted he was terminated for
having complained of insufficient personal
protection from the coronavirus. Amazon,
in turn, claimed to have fired the worker
because he refused to go home after coming
into contact with a fellow employee who
showed symptoms of the virus. The case is
presently before the NLRB, and as it turns
out the fired employee was being provided
legal support from the Retail, Wholesale &
Department Store Union (“RWDSU”).
Unions are clearly taking advantage of
the COVID-19 pandemic to insist upon
additional compensation for members
already subject to union contracts as well
as better safety precautions in the workplace, such as more PPE. While employers
are entitled to resist any changes to their
negotiated contracts, unions have been pressuring employers to offer telecommuting
options and supplemental agreements (called
“MOU’s” or memoranda of agreement) covContinued on page 10
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ering the unique workplace circumstances
presently facing those employers that choose
to remain in operation. If an employer is prepared to make significant alterations to working conditions due to the coronavirus, such
as changing shifts, hours, or locations, there
is a duty to negotiate these changes with
the union representing the affected workers. Major business decisions such as shutting down an operation altogether, unless
already addressed in an existing union contract, requires negotiations over the impact
of such a decision on the workforce. Failure
to engage in such negotiations may lead to
unfair labor practice charges and claims of
bad faith bargaining.
Even in a union workplace where there is
an existing contract containing a “no-strike”
clause, workers have the right to engage in a
so-called “wildcat” walkout that is not sanctioned by the union if doing so is deemed to
be protected concerted activity. East Chicago
Rehabilitation Center v. NLRB, 710 F.2d 397
(7th Cir. 1983). In other words, a union’s
repudiation of an illegal walkout by its members does not necessarily render the strike
unprotected if it is based upon concerns over
working conditions, such as alleged safety
problems due workplace exposure to the
coronavirus. If the union itself sanctions or
calls such a walkout, it may be enjoined if it is
in breach of a contractual no-strike clause or,
in the case of a health care institution (such
as a hospital or nursing home), if it is not
preceded by a 10-day notice, as prescribed
by Section 8(g) of the Taft-Hartley Act. In a
1974 decision the U.S. Supreme Court held
in Gateway Coal Co. v. United Mine Workers
that employees in a walkout, even if it over
bona fide safety concerns, could be punished
if their union contract mandates that such
disputes proceed to binding arbitration.
A classic safety-based walkout was found
to be protected under the Tart-Hartley Act
in the 1982 federal appeals court decision of
NLRB v. Tamara Foods, Inc. There, 11 workers left their job over hazardous ammonia
fumes, and when they were fired, the NLRB
ordered they be reinstated with back pay.
692 F.2d 1171 (8th Cir. 1982). However,
where a walkout was found to be based
upon an unreasonable rationale, it was not
deemed protected, and employees engaging
in such action were properly disciplined. In
one 1979 decision, a federal appeals court
in Denver noted the following relevant scenarios involving informal employee walkouts
over safety hazards:
In Du-Tri Displays, Inc., 231 NLRB
1261 (1977), the condition com-
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plained of by the employee here
was lacquer fumes which were present in the plant. There was a threat
to obtain a National Institute of
Occupational Safety & Health study
for the benefit of all of the workers.
The NLRB held that the fact that the
fumes did not present a health hazard did not render unprotected the
efforts to remove what was honestly
believed to be a danger.
See Alleluia Cushion Co., Inc., 221
NLRB 999 (1975). Here an employee
was discharged for reporting lack of
safety conditions to OSHA. It was
said that there was a sort of constructive, concerted action because he was
acting on behalf of other employees.
Similarly, under the federal Occupational
Safety & Health Act and many analogous
state laws, there is a so-called “general duty”
obligation to “furnish to each employer’s
employees “employment and a place of
employment which are free from recognized
hazards that are causing or are likely to
cause death or serious physical harm to [its]
employees.” This same provision of the statute compels employees to conform to safety
requirements, which today would include
“social distancing.” This means that employers are free to discipline employees who fail
to adhere to workplace safety expectations.
Section 11(c) of the OSHA law prohibits retaliation against employees who voice
legitimate or reasonable safety concerns.
According to the U.S. Department of Labor
in a regulation intended to interpret this provision, an employee (or group of employees)
has the right to refuse to do a task if: (1) the
employee or employees have first asked the
employer to eliminate the danger, and the
employer failed to do so; (2) the employee or
employees refused to work in “good faith,”
meaning that he, she, or the group of workers “must genuinely believe that an imminent
danger exists and a reasonable person would
agree that there is a real danger of death or
serious injury;” and (3) there is insufficient
time due to the urgency of the hazard to
have it corrected through regular enforcement channels, such as requesting an OSHA
inspection.
Thus, before a worker or group of
employees can walk off the job with impunity, OSHA requires that they first ask the
employer to eliminate the danger. If the
perception of danger is deemed to be reasonable, employees may not be retaliated against
for refusing to work. The question in the

current environment is whether employees
may be deemed to have a reasonable right
to refuse work due to a “real danger of
death or serious injury.” In Whirlpool Corp. v.
Marshall, the Supreme Court in 1980 upheld
the Department of Labor regulation that
supported the right of workers to refuse to
work at unsafe jobs, but reaffirmed Congress’
intent that such a walkout would be without
pay. 441 U.S. 1.
Merely being fearful that a workplace
may be the source of the virus and that one’s
presence in a particular workplace poses a
risk of contagion may not be sufficient to
justify a walkout or refusal to work. In a 2001
decision, the federal appeals court for the
District of Columbia rejected a retaliation
claim following the discharge of an electrician working in a hazardous environment
where he was tasked with destroying chemical weapons. The court in Wood v. Department
of Labor rejected the employee’s claim that
he was given insufficient training and inadequate PPE, thus his discharge for walking off
the job was upheld. 275 F.3d 107 (D.C. Cir.
2001). Choosing not to address the underlying concerns expressed by the employee,
the Court observed that under OSHA, only
the Secretary of Labor could determine
whether retaliation occurred, and with the
Secretary’s refusal to so find, the termination
was upheld. Id. The concerns expressed by
the employee in Wood, however, are quite
similar to those employers are facing today:
inadequate respirators and an unapproved
face piece, for example. Despite failing to
pursue a retaliation claim, OSHA cited the
employer with inadequate safety protection.
It is likely that OSHA and its state
counterparts will be called into numerous
workplaces in order to investigate employeeor union-initiated complaints of inadequate
PPE or other safety hazards in the face of the
coronavirus pandemic. The issue of citations
by OSHA or their state counterparts will
support retaliation claims against employers who punish workers for walking out.
OSHA issued guidance on preparing for
COVID-19, which includes the use of respiratory protection (PPE), fit tests for such
equipment, training on usage and storage of
PPE, and medical evaluations. The guidance
concludes with the admonition that “OSHA
is out inspecting workplaces and issuing citations.” Perceived violations of any of these
new guidelines could justify a walkout by one
or more employees.
Our recommendations in order to minimize the risk of walkouts and to justify taking
disciplinary action against employees who
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Lunch & Learn — March 10, 2020

“Effective Use of Technology at Trial (ft. UltraDep)”
Speaker: Mike Miller • Sponsored by MGM Trial Services

O

n March 10, MDC hosted its first Lunch and Learn
of the year. The presentation, entitled “Effective
Use of Technology at Trial (ft. UltraDep),” focused
on the ways that attorneys can utilize technology to assist
their courtroom advocacy and also highlighted the role that
litigation/trial support professionals can play in presenting
complication subject matter in a more dynamic way in the
courtroom. One of the highlights of the presentation was the
demonstration of the UltraDep technology offered by MGM
Trial Services. UltraDep is a picture-in-picture video deposition service that allows attorneys to present exhibits to a witness while also allowing the witness to highlight and discuss
relevant portions of the exhibit, all in real time. MGM president Mike Miller also spoke about, and demonstrated, the
effective use of drone video to engage a jury’s attention and
provide jurors a compelling visual appreciation of key buildings, topographical features or other “outside evidence” that
is so important in certain types of trials. MDC thanks MGM
Trial Services for conducting this informative presentation.

(WORKERS) Continued from page 10

engage in an alleged safety-related walkout
are as follows:
• Stay on top of OSHA guidelines, such
as those issued just this week, in regards
to workplace safety as it is impacted by
COVID-19. Be sure that workers have
adequate, up-to-date, and properly fitting
PPE if they are to come into contact with
members of the public or cannot engage in
“social distancing.”
• Make social distancing a workplace requirement, violation of which is punishable by
disciplinary action. Put this rule in writing
and display it prominently.
• Require employees who feel sick to stay at
home and, if they show signs of illness on
the job, immediately send them home.
• If employees claim to be unwilling to work
over nothing more than an undifferentiated concern about “getting infected,” let
them know that you understand their anxiety but that their jobs are important and
that, absent evidence of a true risk to their
health, they must continue to perform their
jobs or risk disciplinary action up to and
including termination.
• Encourage employees to report any con-

cerns, no matter how trivial, about workplace safety and health to a designated
safety officer or human resources person.
Take every reported concern seriously and,
if possible, attempt to address them with
constructive action. Do not ignore any
complaints about safety.
• If a workplace action occurs: (1) if it is by
a single individual, the Taft-Hartley Act is
no protection to that worker, since the law
requires protected concerted activity; (2) if
the action involves two or more employees,
it may be protected if it is based upon a
reasonable concern that workplace safety
or health has been compromised; and (3) if
it is determined that an employee or group
of employees has simply insisted that they
are too “fearful” to go to work, without
more, you have the right to take disciplinary action. Consider an unpaid suspension
or leave rather than discharge in the first
such instance. The optics of discharging
employees who protest their safety in the
current environment would be very poor
for any employer, regardless of the legitimacy of any discipline being considered.

Mr. Stellman appeared regularly before the National
Labor Relations Board and participated in arbitration
proceedings and hearings before the NLRB, serving
as chief negotiator in collective bargaining. Becoming
more involved in the public sector, in the 80s Mr.
Stellman began to focus his career on education
law. Throughout his career he has represented the
majority of Maryland’s school districts in virtually
every type of school related litigation ranging from
employment and personnel matters to school construction, property, land use, and real estate law, special
education law, the laws governing disability rights
including Section 504 of the Rehabilitation Act and
the Americans With Disabilities Act, Title IX of the
Education Amendments of 1972, student discipline,
speech, religion, and other constitutional rights asserted
by students and school employees, student records law
(FERPA) compliance, and purchasing and procurement. He has appeared in many cases before local
boards of education, the Maryland State Board of
Education, and the State Higher Education Labor
Relations Board (“SHELRB”). Mr. Stellman has also
litigated widely in both the public and private sectors,
defending employment discrimination and wrongful
discharge lawsuits against employers. He regularly
appears before the EEOC, the Maryland Commission
on Civil Rights, and the Howard County Office of
Human Rights. He also has extensive wage-hour law
and occupational safety and health law experience.

Mr. Stellman has over 40 years of experience as an
education law, labor and employment attorney. A
labor lawyer by training, early in his labor law career

Note: This article appeared previously at
www.pklaw.com on April 4, 2020.
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Coronavirus, Paid Sick Leave, and the Americans with
Disabilities Act — Where do Maryland Employers Stand?
Adam Konstas

A

s more news
breaks of the
spread of the
Coronavirus and the
measures taken by
government and private sector institutions
in response, one topic
that persistently arises
is paid sick leave. The
CDC has advised employers to encourage
sick employees to stay home, to ensure that
employees are aware of sick leave policies,
and to ensure that their policies are flexible
and consistent with public health guidance.
In response, companies across the country
attempting to deal with the impact of coronavirus have already revisited their existing paid leave policies or implemented new
paid leave policies in order to protect their
workers. This week, companies like Walmart
and Darden Restaurants (parent company of
Olive Garden, Longhorn Steakhouse, and
other nationwide chains) announced new
policies in response to the outbreak.
In Walmart’s case, employees who contract the virus or are subject to mandatory
quarantines will receive up to two weeks’ pay
(the recommended length of quarantine) and
that absences would not be counted against
attendance. Even workers who are not sick or
quarantined, but are uncomfortable reporting to work during the outbreak, would not
be subject to penalties.
Darden announced a policy that should
look familiar to Maryland employers — one
in which all hourly employees will receive
permanent paid sick leave benefits accruing at the rate of 1 hour for every 30 hours
worked.
If you have been following these HR
Tips over the last two years, you know that
the Maryland Healthy Working Families Act
became law on February 11, 2018. You would
also know that the law requires employers
with over 14 employees to provide paid
sick and safe leave and employers with 14
employees or less to provide unpaid sick and
safe leave, and that a company policy must
allow an employee to earn at least 1 hour of
paid sick and safe leave for every 30 hours
worked (just like the new Darden policy).
While the Maryland law allows employers

to impose a number of limitations on accrual
and use of leave, we know from the CDC
guidance that now is the time to be more
flexible in the application of your existing
policies. What does this mean for Maryland
employers?
• If your policy prohibits employees from
using leave within the first 106 days of
employment, consider waiving that restriction during the state of emergency.
• If your policy requires employees to provide notice and verification from a doctor in order to utilize sick and safe leave,
consider waiving this requirement during
the state of emergency and allowing the
employee to use the leave without penalty
even if they do not supply a doctor’s note.
On this point, the CDC has advised that
employers should “not require a healthcare
provider’s note for employees who are sick
with acute respiratory illness to validate
their illness or to return to work, as healthcare provider offices and medical facilities
may be extremely busy and not able to provide such documentation in a timely way.”
• If you updated your policies in response
to the enactment of the Maryland Healthy
Working Families Act, make sure your
employees are aware of this benefit under
Maryland law. With the barrage of news
about paid sick leave from around the
country, it is important that workers in
Maryland know what laws and policies
apply to them so they do not get confused
with news from other states.
Once an employee has exhausted any paid
leave available under your Company’s policies, there is no requirement that they be
paid, and you should refer to any unpaid
leave policies your Company maintains while
keeping in mind the CDC’s recommendation
of being flexible with those policies.
Additionally, an employee on leave due
to experiencing coronavirus symptoms or
caring for an immediate family member
with coronavirus symptoms may be entitled
to unpaid leave under the Family Medical
Leave Act, which provides eligible employees who are incapacitated by a serious health
condition (which may include coronavirus
or accompanying complications), or who are
needed to care for covered family members

who are incapacitated by a serious health
condition, with 12 weeks of job-protected
leave. Leave taken by an employee who does
not have a serious health condition or whose
immediate family member does not have a
serious health condition, but instead for the
purpose of avoiding exposure, would not be
protected under the FMLA.
On a related note, Maryland employers
should also consider the restrictions imposed
by the Americans with Disabilities Act and
the Maryland Fair Employment Practices
Act, which generally prohibit employers
from making inquiries regarding an employees’ medical condition. However, the EEOC
recently issued guidance as to how the medical inquiry restrictions apply during a pandemic so that employers can navigate the
fine lines between the CDC guidance and
the ADA. Specifically, the EEOC advises
that employees who become ill or symptomatic at work should leave the workplace and
employers may ask such employees if they
are experiencing influenza-like symptoms
such as fever, chills, cough, or sore throat.
You may access the EEOC coronavirus
guidance here: https://www.eeoc.gov/eeoc/
newsroom/wysk/wysk_ada_rehabilitaion_
act_coronavirus.cfm, and the guidance titled
“Pandemic Preparedness in the Workplace
and the Americans with Disabilities Act”
may be accessed here: https://www.eeoc.gov/
facts/pandemic_flu.html.
Adam E. Konstas is an Attorney in PK Law’s Education
and Labor Group. He represents local school boards,
superintendents, private schools, colleges, and private
sector employers before federal and state courts, and
federal and state civil rights agencies on a variety of
matters, including employment discrimination litigation, teacher and student discipline, collective bargaining, and sexual harassment. Mr. Konstas also advises
schools on the design and implementation of policies and
procedures regarding student and employee relations,
and system-wide policy issues including the use of online
instructional tools and cloud computing, student data
privacy, anti-discrimination, and website accessibility.
Mr. Konstas is an adjunct professor of school law at
McDaniel College, where he completed a class on “Best
Practices for Online Teaching and Learning” and is
currently teaching an online school law class. He has
also lectured on employment law at the University of
Baltimore School of Law. Mr. Konstas can be reached at
410-339-5786 or akonstas@pklaw.com.
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We’ve been prepping for your next
case for nearly 50 years.
S-E-A engineers, technicians and investigators have conducted independent and
objective evaluations and analyses to produce real answers and articulate them
in court since 1970.
For more information, call Ryan Grantham at 800.635.9507 or visit SEAlimited.com.

REVEALING THE CAUSE. MITIGATING THE RISK.
Engineering, Investigation and Analysis since 1970
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Cases Are Resolving Online.
So Why Are Lawyers Reluctant To Try It?
Jeff Trueman

A

lthough social
media feeds are
full of reports
that mediators are
settling cases online,
many lawyers are not
interested — not yet,
at least. Few have experienced online mediation, although many are
willing to keep the option open. There seems
to be a consensus that online mediation is
not as good as mediating in person. Before I
conducted online mediations, I was inclined
to agree. Nonetheless, I was willing to learn
about the technology. I spent time studying different platforms, practicing on them,
talking to others who use them, etc. But
many lawyers (including myself) maintain
the opinion that people need to see each
other in order for the process to be effective — although there is a strong irony to
this since most civil lawyers want to bypass
joint sessions, with some who intensely dislike their opponents. Still, as a mediator, I
told myself that I need to “read the room” in
order to be effective. But having conducted
a number of successful online mediations
where cases resolved, and hearing similar
results from colleagues all over the country,
I think more attorneys and institutions will
want to mediate online.
For sure, there are some shortcomings.
Although computers, tablets and smartphones are ubiquitous, not everyone has
access to a strong and secure Internet connection. Not everyone is proficient with
technology. Some people are not ready to
change the way in which they do business. Moreover, there are security concerns.
“Zoom,” one of the most popular online
video conferencing platforms for mediation, recently suffered a barrage of criticism,
along with a number of investigations and
lawsuits over their security and privacy practices. Zoom responded immediately and has
improved the security of its platform with
more developments to come. Stay tuned.
It is important to point out that no platform is 100% secure. Most security breaches
are due to user error. I believe that Zoom —
while not perfect — is safe enough to use in
most civil mediations. It all depends on how
“the host” — the mediator — adjusts the

platform settings and manages the mediation. Participants should use the latest version of the software and keep their meeting
invitations and passwords private and secure.
Public internet networks must be avoided.
The mediator should screen who gets into
the mediation and lock the session so that
no one else can be admitted. The engagement agreement must include issues relevant to online mediation so that participants
understand and can follow online protocols.
Critically, the mediator must have a comfortable command over the technology so that
he or she is able to focus on the mediating
the dispute.
Many video conferencing platforms are
very easy to use. Once engaged in the process of mediating a case online, participants
experience the same things they did at inperson mediations. They can see and hear
each other. They can share and edit documents. They can caucus at any time with as
many or as few people as they want. Virtually
anything can happen with online mediation
as it does in person, except shake hands (and
get sick).
In some ways, online mediation may be
better than in-person mediation. People can’t
talk over each other. No one has to leave
early to catch a plane or beat traffic. With the
assistance of other communication media,
deals get done more efficiently. Drafting
and editing settlement documents is easy by
virtually sharing screens or through email.
Quick ideas can be shared via text. Confusion
or frustration can be ironed out the old
fashioned way — by cell phone. At mid-day,
everyone makes their own lunch so dietary
issues are better managed as well. Overall,
settlement rates mediation remain high with
online mediation.
Despite the economic and practical efficiencies of online mediation, when trial dates
are delayed, the pressure to settle diminishes. But this may change. To make room
for new legal challenges that the pandemic
will prompt, current matters will have to get
resolved. The personal and business needs of
clients will likely induce them and counsel to
come to the virtual table.
From a broader perspective, I believe
technological advancements in dispute resolution will become more prevalent in the
future, even after we defeat the virus. Of

Upcoming events
will be announced at
MDdefensecounsel.org.

course, online mediation will not be appropriate in every case. Indeed, mediators should
not offer “cookie-cutter” approaches to their
management of the process. Whenever travel
and social restriction ease, some disputes will
justify in-person meetings and negotiations.
There is a lot to be said in favor of taking
the time and expense to “show up” in person and investing the time and energy into
mediation.
But don’t discount the power of technology to change institutions and the ways in
which we conduct the business of law and
mediation. No one thought the Internet
would impact brick and mortar retailers, or
journalism, or the music industry, or taxicabs, etc., until it did. Increasingly, people
don’t have to reorder their lives around the
directives and time frames chosen by courts,
incur travel expenses and frustrations with
airports, traffic and parking, take time off of
work or other important matters, wait years
for resolution, etc. The tools that help people
solve their legal problems outside of courts
will only get better.
Someday, we may look back on these
times and notice the similarities between
our reactions to online mediation and how
people responded to new technologies in the
past. For example, the chief engineer of the
British Post Office affirmed that his country
didn’t need the telephone since they had
“plenty of messenger boys” and the president
of Western Telegraph in America predicted
the telephone “has too many shortcomings
to be seriously considered as a means of communication.”
The author is a private commercial mediator in
Baltimore and the past director of Civil ADR for the
Circuit Court for Baltimore City. He can be reached
at jt@jefftrueman.com.
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Lunch & Learn — April 23, 2020

“Advocacy in Mediation and Suggested Practices
in Remote Mediation”
Speaker: Hon. Martin P. Welch (Ret.)
Sponsored by The McCammon Group

M

DC would like to thank Judge Welch and The McCammon
Group for conducting a wonderful lunch and learn presentation
on April 23, 2020, entitled “Advocacy in Mediation and Suggested
Practices in Remote Mediation.” The webinar was highly informative and
especially pertinent as many proceedings continue to be conducted remotely
due to COVID-19. Special thanks also to Planet Depos for providing the
technology and support to offer this event as a webinar! For those who missed
the presentation, The McCammon Group and Planet Depos provided the
articles below for tips on conducting remote sessions.

Remote Mediation Suggested Practices for Lawyers
The McCammon Group • April 6, 2020
I. Introduction

		 1. The call will be handled by phone, as usual.

A. The Covid-19 Pandemic is altering the world at a rapid pace.
Until such time as 1) the governments of VA, MD, and DC lift
their Orders to “Stay Home” and 2) it is safe to convene mediations in person, it will be the policy of The McCammon Group
to handle mediations only by remote methods.

		 2. Creating a Technology Plan for the Mediation Session

B. “Remote” in this memorandum refers to communications
among the mediator, lawyers, parties, and other participants in
the mediation process using electronic methods such as desktop
computers, laptops, iPads, smart phones or other electronic
devices in circumstances where the mediator is in a location
separate from the other participants.

			 b. Among the items on the agenda of the Pre-Mediation
Conference Call, the mediator will moderate a conversation among the lawyers to develop a technology plan to
support the remote mediation session.

C. Remote mediation provides parties and their lawyers with the
opportunity, throughout these troubled times, to resolve disputes without endangering the health of any participants with
both time and cost savings.

II. Pre-Mediation Activities
A. Background — Most of the activities leading up to a mediation
session have traditionally been handled remotely, most often
by phone. Thus, there will be little change in the methods of
communication during this phase of the mediation process.
However, the substance of what takes place during this phase
will be altered.
B. Joint Pre-Mediation Conference Call

			 a. There are numerous digital platforms, services, and devices
that can be used separately or in combination to support
remote mediation. “Technology plan” refers to such
configurations.

			 c. Generally, lawyers want to retain control in deciding what
technology plan will be developed and in hosting and
implementing the plan.
			 d. It is the mediator’s role to effectively participate in the chosen plan and, in so doing, to perform the traditional duties
of a mediator.
			 e. If the lawyers need help in implementing the technology
plan at the mediation session, they can rely on resources
inside their respective firms. Alternatively, they can hire
outside vendors. Many court reporting and IT companies
offer these services to host meetings on digital platforms
and to manage the implementation of the technology plan.
		 3. Additional details regarding the Technology Plan
			 a. The mediator will work with the lawyers to determine
Continued on page 18
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whether there will be a plenary session (opening session
including the mediator, all parties, their lawyers, and all
other participants, as well as case presentations). If so, the
mediator will assist the lawyers in shaping the technology plan to cover this activity and in determining which
lawyer(s) will be responsible for the execution (hosting) of
that portion of the technology plan.

			 1. Sign a copy of the Agreement to Mediate which has been
sent to them by The McCammon Group’s case manager as an attachment to the Confirmation Memorandum.
(Alternatively, the Agreement to Mediate can be downloaded from the website of The McCammon Group.)

			 b. The lawyers should know how the individuals on their
respective teams will participate and what the technology
needs of each team member are.

			 3. Arrange for all these people to email to the lawyer their
executed counterparts of the Agreement to Mediate; and
then,

			 c. When documents will be utilized, the moving lawyers
should either master the available techniques to display
them through whatever remote technology is being utilized
or email copies or mail hard copies to the mediator and all
other lawyers in advance of the mediation session.

			 2. Arrange for their clients and all other participants on their
team to, separately, do the same.

			 4. Each lawyer should email these executed counterparts to
the mediator.
		 d. Before the Mediation Session (electronic method) each lawyer
can:

			 d. The lawyers should ensure in advance that any video conference site utilized does not have any time limitations.
(Free subscriptions are often time-limited whereas, for a
relatively small fee, these services are available with no time
limitations.)

			 1. Utilize available sites (e.g., DocuSign) to obtain the electronic signatures of everyone on that lawyer’s team who
will be participating in the mediation session; and then,

		 4. Development of Plan to Submit Written Materials

		 e. During the Mediation Session, when participants who have
not signed are co-located with their lawyer:

			 a. The Mediator should coordinate the development of a plan
for the submission of written materials to the mediator in
advance of the mediation session.
			 b. An agreement should be reached as to what materials (the
actual documents which constitute an integral part of the
dispute) will be submitted by which lawyers.
			 c. In addition, the lawyers may agree to submit mediation
statements (their view of the case) to the mediator in
advance of the mediation session, preferably with copies
being provided to opposing lawyers.

			 2. Arrange for these executed Agreements to Mediate (in
counterpart) to be emailed to the mediator.

				 1. The lawyer can, at the outset of the mediation session,
download a copy of the Agreement to Mediate from
The McCammon Group’s website and procure signatures from all such team members, including the lawyer.
				 2. The lawyer should then email the executed Agreement
to Mediate to the mediator.
			 f. During the Mediation Session when participants who have
not signed are not co-located with their lawyer, the lawyer
can:

			 d. A schedule should be established.

				 1. Download a copy of the Agreement to Mediate.

			 e. Agreement should be reached on the method by which the
identified materials will be submitted to the mediator.

				 2. Print on the Agreement to Mediate the name of each
remote team member who has not signed it.

		 5. Individual Calls between the Mediator and the Lawyer(s) of
each Party

				 3. Obtain authority, in the moment, to sign on behalf of all
team members; and

			 a. It is important that the mediator have private calls with the
lawyer(s) for each party in advance of the mediation session.

				 4. Sign on behalf of all such team member, “by, Sara Jones,
Lawyer.”

			 b. Ideally, the scheduling of these calls can be accomplished
during the Pre-Mediation Conference Call.

				 5. (Alternatively, the lawyer can instruct the remote team
member to download the Agreement to Mediate, sign it,
and email it to the lawyer during the mediation session.)

			 c. If these calls cannot be scheduled during the Pre-Mediation
Conference Call, the case manager can subsequently schedule these calls.
		 6. Execution of the Agreement to Mediate

				 6. Subsequently, on behalf of the team, the lawyer should
send to the mediator the executed Agreement to Mediate
(in counterparts, if necessary).

			 a. It is the responsibility of the lawyers to sign the
Agreement to Mediate and to procure the signatures
of their respective clients and all other team members
who will be participating in the mediation session. It
is extremely important for the lawyers to fulfill these
requirements before the mediation session in order to
save time and avoid confusion.

		 7. Protocol for Caucuses

			 b. There are several alternative ways to meet this requirement.

				 2. This approach allows each caucus to create its own
method of communicating with its team members and
with the mediator. For example, a caucus could create

			 c. Before the Mediation Session (traditional method), each
lawyer should:
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			 a. One approach is to deal with each caucus as a separate “silo”
with no electronic connections with other caucuses.
				 1. This approach assumes that the video conference
convened in the opening plenary session has been
terminated.
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its own separate video conference using any platform of
its choosing; or that caucus may choose to communicate
with the mediator, more simply, even by smart phone.
				 3. The lawyer managing each caucus will invite the mediator to join the meeting. The mediator can then enter
and leave a caucus, as would be appropriate.
				 4. This approach would provide ultimate protection
against any inadvertent electronic disclosure of confidential information because there would not be any
electronic connections with other caucuses.
			 b. In other situations (e.g., substantial number of parties, etc.)
the lawyers may want the caucuses to be “hosted” as part of
a single video-conference platform.
				 1. Generally, the mediator is not responsible for this hosting function.
				 2. Third party vendors (some court reporters, IT vendors)
offer services by which they would host the videoconference session convened for the plenary session and
then host the caucus sessions by electronically setting up
“breakout rooms” which would house each caucus.
				 3. In this configuration, all the caucuses would have an
electronic connection since they are all a part of the
same video-conference session. However, if the management of these breakout rooms is performed properly,
the risk of confidential information being electronically
disclosed by mistake is low.
C. Final Preparations
		 1. Experience demonstrates that it is extremely useful to arrange
a trial run of the chosen technology plan sometime before the
day of the mediation session. This will give the lawyers and
the mediator a chance to tweak any glitches in the technology
plan.
		 2. This trial run can also be used to ensure that all other substantive or procedural matters have been addressed.
III. Mediation Session
A. Opening Presentations
		 1. Whether opening presentations will be made should have
been addressed in the Joint Pre-Mediation Conference Call
or perhaps in other conversations among the mediator and
the lawyers leading up to the mediation session.
		 2. Likewise, and as discussed above, any technological arrangements needed to support the opening presentations should
have been discussed and adopted in the Pre-Mediation
Conference Call (or in other preparatory calls).
		 3. These technological arrangements are the responsibility of
the lawyers.
		 4. It is the role of the mediator to fit into the chosen technology
plan and to participate professionally and effectively.
B. Caucuses
		 1. The caucuses would proceed according to the plan adopted by
the lawyers with the assistance of the mediator.
		 2. The mediator would enter and depart each caucus, as appropriate.

Expert Information Inquiries
The next time you receive an e-mail from our Executive Director
containing an inquiry from one of our members about an expert,
please respond both to the person sending the inquiry and Mary
Malloy Dimaio (mmd@cls-law.com). She is compiling a list of experts
discussed by MDC members which will be indexed by name and
area of expertise and will be posted on our website. Thanks for your
cooperation.

		 3. When working with one party in caucus, the other parties will
be standing by, as they normally would.
		 4. As would be the case in traditional mediation sessions, the
mediator will go back and forth among caucuses to complete
the negotiations.
C. Memorializing a Settlement Agreement
		 1. As in traditional mediations, the lawyers will be responsible
for memorializing the settlement agreement. (Ideally, the
lawyers will have prepared, and perhaps even exchanged, templates of settlement agreements before the mediation session.)
		 2. Lawyers can draft the settlement agreement by videoconference, phone, and/or email. It is preferable for the lawyers to
stay together virtually during the drafting process, if possible.
If this is the case, a new video conference meeting could
be convened by one of the lawyers, to which the mediator
should be invited. Presumably, each lawyer will need to maintain access to the represented party to facilitate the drafting
process.
		 3. Whether participating in these activities or not, the mediator
will remain available, as needed, to iron out any problems in
the drafting process.
IV. Follow-Up
A. Traditionally, following up is a remote activity, executed by
phone or email.
B. Following up in the context of a remote mediation would be
handled in the same manner as in an in-person mediation.
V. Best Practices to Enhance Security in Hosting Video Conference
Meetings
A. Make sure the video meeting is subject to a password.
B. Do not set a video meeting as a “public” meeting.
C. Share the meeting link only with invitees.
D. Setup a waiting room (lobby) for invitees.
E. Admit to the video meeting only invitees in the waiting room
(lobby).
F. Set the screen share so that it is available to only the host.
G. Absent written permission from all participants, audio and/or
visual recordings of the proceedings should be prohibited.
H. Absent written permission from all participants, private chats
should be prohibited.
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maximum of $250k per policy period

•
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earnings if you attend a trial at our request
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•
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claims in a single policy period
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Paul Ablan, President and CEO
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Tips for Remote Depositions
Planet Depos

W

hile our Technicians at Planet Depos have handled thousands of remote depositions through Zoom prior to the
COVID-19 pandemic, it may be the first time for many
attorneys. As we become accustomed to the “new normal,” as the news
calls it, which involves finding alternatives to in-person depositions,
our team has a few tips for handling your depositions remotely.
First, with recent news about Zoom’s security, let’s address why we
at Planet Depos prefer to use Zoom over competitors like WebEx
and what steps we take to keep it secure. Having tested all of the
major videoconference solutions, we have found the audio and video
through Zoom to be the best and most reliable, which is especially
important for every deposition.
To maintain the best security for remote depositions, we enable all
relevant security features, including SSL encryption, unique links for
every meeting, a required password to join the meeting, and utilizing
waiting rooms to monitor access. Additionally, Planet Depos provides
a dedicated Technician for every deposition. The Planet Depos technician ensures only approved participants are in attendance.
That’s what’s happening on our side of the webcam, here are our tips
for your side:

Take A Zoom 101 Webinar
If you have never used Zoom before (or would like a refresher),
we highly recommend checking out the Zoom 101 webinar series
[https://zoom.us/events] put on by the team at Zoom themselves.
These webinars are running multiple times a day, every day, and they
cover the “1, 2, 3s and A, B, Cs of Zoom.” You’ll learn the basics for
scheduling, hosting and joining Zoom meetings.

Check Your Internet Speeds
You may not have considered your home internet speeds prior to this
pandemic, but having a strong broadband connection is extra important these days. While Zoom can work on speeds as low as 600Kbps,
they recommend a minimum of 1.5Mbps, though the higher the
better when it comes to online videoconferencing. The slower your
connection, the more likely you are to experience buffering (where
the video pauses to catch up) or dropped words in conversation.
You can check your internet speeds on sites such as SpeedTest.net
[https://www.speedtest.net/].

Use a Hardwired Connection
While it isn’t always possible, if you can connect your computer to
your router by an ethernet cable, you can avoid potential WiFi issues.
If you’re unable to run an ethernet cable from your router to your
device, make sure you check your signal strength prior to joining.
The stronger the connection, the less likely any data will be dropped.

running it yourself.) If you retain a PD Technician for your remote
deposition, we will run the test call for you and problem-solve any
issues that may arise.

For The Best Audio, Use A Phone
While we believe in Zoom enough to use it as the backbone of our
mobile videoconference deposition services, the digital nature of
Zoom can still cause issues with audio compression. It is also a great
backup should your internet slow down during your deposition (your
kids may have just fired up Netflix). To ensure you hear the best possible audio, you should always use a phone to access the audio. Every
remote deposition we hold through Zoom gives you the option to
connect via your computer audio or through a phone. If you aren’t
planning to connect to the video portion, you can just call in, but if
you plan to be on video, be sure to connect first, as you’ll be given a
Meeting ID and Participant ID to connect your phone audio.

Use A Headset If Available
Your device likely has a mic and speakers built in that make it easy to
get started, and while the noise cancellation technology is dramatically better today than even a couple of years ago, you may still find
you’re echoing to everyone else on the call. This can cause problems
for not just the witness trying to hear you, but the court reporter trying to keep the record. If you have a headset available, we recommend
you plug that in (and test it on the test call!) and use it throughout the
proceeding to ensure the best possible audio.

Send Your Exhibits in Advance
Without the ability to physically share an exhibit in person, it’s important that exhibits are sent ahead of time to all participants (including your court reporter!). Whether you plan to mark and share the
exhibits yourself or have the PD Technician do so for you during the
proceeding, be sure you’re sending everything you plan to show.

Speak Slowly and Articulately
As everyone’s goal is to have an accurate record, it’s important to focus
on your speech (and the speech of others). When the court reporter
is not in the presence of the participants, he/she is subject to the same
technological challenges as everyone else. If you speak loudly or talk
over others, the nature of the technology is such that what was said
by the other person is lost and is not captured by the backup audio
through Zoom. This means the court reporter will need to interrupt
more often. We suggest you speak clearly into your mic (hopefully
you’re using a headset so you can’t move away from it accidentally)
and wait for others to finish speaking before you continue.
Taking all these steps will ensure your remote deposition goes off
without a hitch.

Always Run a Test Call
Seriously. It’s easily the most overlooked tip we can give you. When
you’re working with multiple participants across multiple locations
and every type of device under the sun, it’s important that everyone
understands the basics of the platform, can connect their mics and
webcams, and know how to mute and unmute themselves (if you’re
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Veritext proudly
supports the

Maryland
Defense Counsel

EXPECT MORE.
VERITEXT OFFERS SEAMLESS 24 HOUR COVERAGE, WITH MORE THAN 130 LOCATIONS IN
NORTH AMERICA, AND LEADING-EDGE TECHNOLOGIES THAT KEEP YOU CONNECTED.

PROFESSIONAL SERVICE

ADVANCED TECHNOLOGY

DATA SECURITY

With a pool of more than 8,000
professionals, Veritext has the
largest selection of high quality
reporters and videographers in
the industry. As well as friendly
office staff ready to serve you!

Streamline the deposition process
and manage your most complex
cases with advanced tools in
video, remote depositions, exhibit
management, videoconferencing
and workflow services.

As a HIPAA, PII and SSAE
16 compliant company, we
ensure your data is physically
and electronically protected.

SCHEDULE YOUR NEXT DEPOSITION TODAY!
(410) 837-3027 | calendar-dmv@veritext.com
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The following attorneys are recognized for

Excellence in the field of Alternative Dispute Resolution

Hon. Monty Ahalt
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Douglas Bregman
Bethesda

Daniel Dozier
Bethesda

Sean Rogers
Leonardtown

Lorrie Ridder
Annapolis

John Greer
Simpsonville

Hon. Carol Smith
Timonium

Jonathan Marks
Bethesda

Scott Sonntag
Columbia

Hon. Steven Platt
Annapolis

Richard Sothoron
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Bethesda

James Wilson
Rockville

Check your preferred available dates or
schedule appointments online, directly
with Academy Members - for free.
www.MDMediators.org funded by these members

NADN is proud creator of the DRI Neutrals Database

www.DRI.org/neutrals
The National Academy of Distinguished Neutrals is an invite-only association of the top-rated mediators & arbitrators throughout the US,
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Benjamin Franklin the printer

“An ounce of prevention is worth a pound of Cure”
Benjamin Franklin

If Benjamin Franklin were here today he would be using
one of Courthouse Copy’s Linux Virtual Private Server for
all his ON-LINE DATA STORAGE, FILE TRANSFER, and TRIPLE
DATA BACK-UP needs.
We offer state of the art digital printing, scanning, and storage
solutions. Learn more about our Linux Virtual Private Servers.

Call Courthouse Copy for more information
www.courthousecopy.com

410.685.1100

It’s what we’ve been doing every day for over 20 years!
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